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(i) 
No. 13, 231 
APPELLANTS' STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Commission's action was taken : violation of re- 
quired statutory procedure by virtue of — : 

(a) The participation in the final decision by a Commis- 
sioner who did not hear oral argument; : 
(b) A failure of the Commission to rule in its final deci- 

sion upon exceptions filed by Appellants. | 

2. Whether the Commission's findings upon the misrepresentation 
issue were supported by substantial evidence, and whether the Commis- 
sion's conclusion on this issue was made without consideration of, or with- 
out making findings upon, substantial evidence of record, or was based 
upon an erroneous view as to the nature and extent of the proof required 
to establish misrepresentation. : 

3. Whether the Commission erroneously rejected, or improperly 
refused to consider, substantial evidence of record pertaining to the issues 
as to whether a grant of the Spartan application for modification of permit 
would be inconsistent with the provisions of Section 307 (b) of the Commun- 
ications Act, Section 3.607 of its Rules, and the principles of its Sixth 
Report and Order. : 

4. Whether the Commission's findings upon the engineering issues, 
which the Commission relied on to reach conclusions adverse to Appellants, 
were supported by the evidence of record. | 

5. Whether the Commission arbitrarily and capriciously concluded 
that it was speculative whether economic loss or competitive disadvantage 
to Appellants’ stations or loss by the public of the service of such stations, 
would result from a grant of the Spartan application. _ 

6. Whether the Commission made proper findings of fact, based upon 
evidence of record, to support a determination that public interest, conven- 
ience or necessity would be served by a modification of the original con- 
struction permit granted to Intervenor. | 


QUESTIONS PRESENTED 
JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES AND RULES INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT 


I, The Commission Acted Unlawfully in (1) Rejecting Appellants’ Uncon- 
troverted Engineering Evidence; and (2) Making Findings of its Own 
Contradicting Appellants* Evidence, but Which Were Not Based se 
Any Evidence of Record ee ee ee ee ee 


The Commission's Conclusion Regarding Misrepresentation by Spartan 
Was Arbitrary and Capricious and Made In Violation of Required Sta- 
tutory Procedure in that (a) The Commission's Own Findings Logically 
Established the Misrepresentation; (b) The Commission Refused to Con- 
sider Substantial Evidence of Record on This Issue or to Make Any Rul- 
ings as Required by Law Upon Appellants" Exceptions Requesting Findings 
on Such Evidence; (c) It Erroneously Relied Upon Self-Serving, Contra- 
dictory, and Uncorroborated Assertions of Spartan's Claimed Intentions 
which Were Rebutted by Substantial Evidence to the Contrary; (d) It 
Refused to Rule Upon the Credibility of the Witness Brown eo 


The Commission Made No Findings of Fact, Gave No Reason, and There 
Was No Evidence of Record, Supporting the Required Statutory Determin- 
ation That Public Interest, Convenience or Necessity Would Be Served 
by Grant of Spartan's Modification Application: But on the Contrary the 
Commission Arbitrarily and Capriciously Refused to Give Required De- 
cisional Consideration to, and Erroneously Rejected, Substantial Addi- 
tional Evidence of Record Showing that Public Interest, Convenience 

or Necessity Would Not Be Served by a Grant of that Application . 


The Participation In the Final Decision of a Commissioner Who Did Not 
Hear Oral Argument Is In Violation of the a a Requirements of Sec- 
tion 409 of the Communications Act . . 6 * # -» 
CONCLUSION . 
ANNEX A 


ANNEX B 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit — 


No. 13, 231 


WILTON E. HALL, 


GREENVILLE TELEVISION COMPANY, 
Appellants, 
Vv. | 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 
SPARTAN RADIOCASTING COMPANY, | 
Intervenor. 


ON APPEAL FROM DECISIONS AND ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION | 


BRIEF FOR APPELLANTS WILTON E. HALL, 
AND GREENVILLE TELEVISION COMPANY 


JURISDICTIONAL STATEMENT 


This is a joint appeal by Wilton E. Hall and Greenville Television 
Company (hereinafter referred to as Hall and Greenville, respectively) 
from (a) a Decision and Order of the Federal Communications Commis- 
sion, released March 9, 1956, affirming and making effective immediately 
a grant of an application of Spartan Radiocasting Company (hereinafter re- 
ferred to as Spartan) for modification of construction permit for Station 
WSPA-TV on Channel 7 assigned to Spartanburg, South Carolina and deny- 
ing Appellants’ protests to the said grant, and (b) the action of the Commis- 
sion on April 30, 1954 granting said modification of permit. 

This appeal is taken under Section 402 (b) (6) of the Communications 
Act of 1934, as amended (48 Stat. 1093, as amended, 47 U.S.C. 402 (b) 


(6) ). 





2 
_ STATEMENT OF THE CASE 

In April 1952, after extensive rule making proceedings, the Commis- 
sion issued its so-called Sixth Report and Order adopting rules assigning very 
high frequency (VHF) and ultra high frequency (UHF) television channels to 
communities throughout the United States (1 Pike & Fischer R.R. Part 3, 
91:601) including assignments to the cities of Anderson, Greenville, and 
Spartanburg, South Carolina. (1 Pike & Fischer R.R., p. 53:606) 

Stations WGVL, Greenville, and WAIM-TV, Anderson are UHF stations, 
authorized to and operated by Appellants Greenville and Hall, respectively. 
(R. 1734) WGVL, which began operation in August 1953, and WAIM-TV, 
which began operation in December 1953, were the first television stations 
established in their respective communities. (R. 1744) 

_ On November 25, 1953 Spartan was granted a construction permit for 
a station on VHF Channel 7 assigned to Spartanburg, S.C., with its transmit- 
ter to be located on Hogback Mountain, 25 miles northwest of Spartanburg, 24 
miles northeast of Greenville and 52 miles northeast of Anderson with the 
maximum permissible antenna height (2000 feet) and power (316kw) (R. 1734). 
On January 15, 1954, Spartan filed a request for special temporary authority 
(STA) "to operate WORD-TV : on an interim basis . . . pending construction 
of the facilities authorized by the construction permit". (R. 1740) It proposed 
to operate with lesser height (1185 feet) and power (51 kw) from a location on 
Paris Mountain, about 6 miles north of Greenville, 27.25 miles west of Spar- 
tanburg, and 34 miles northeast of Anderson. Greenville and Hall filed ob- 
jections to the grant of the STA to Spartan® urging, inter alia, that the Paris 
Mountain operation would not be temporary but permanent, and that Spartan 
did not expect to construct permanent facilities on Hogback Mountain. (J. 
App. 5-7) 


s The assignments to these cities were as follows: 
City VHF 
Spartanburg, S.C. 7 
Greenville, S.C. 4 
Anderson, S.C. os 


Channel 74 was added by the Commission after the Sixth Report and Order (1 Pike & Fischer R.R. p. 53:613b). 
2 ‘These call letters were later changed to WSPA-TV, 


$ Objections were also filed by the Ultra High Frequency TV Association and Sterling Telecasting Company, 
then permittee of UHF station WSCV, in Spartanburg, After the Commission denied Sterling's (Cont'd) -- 
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On January 27, 1954 the Commission granted the STA and on Feb- 
ruary 2, 1954 it issued a Memorandum Opinion & Order rejecting the ob- 
jections to the grant (J. App. 5-9). With respect to the allegations con- 
cerning Spartan's intention to make Paris Mountain its permanent trans- 
mitter location, the Commission stated that Spartan "has expressly rep- 
resented that it desires to so operate ‘pending construction of the facil- 
ities authorized by the construction permit'". (J. App. 8-9) 

Thereafter, protests of this action were filed by Greenville and Hall.* 
(J. App. 9-85) By separate Memorandum Opinions and Orders released 
March 4, 1954 and March 5, 1954 the Commission denied these protests 
upon the ground that neither of the protestants was a party in interest 
within the meaning of Section 309(c) of the Communications Act of 1934, 
as amended. (J. App. 95-110) 

Appeals were taken to this Court by Hall and Greenville (Case Nos. 
12,137 and 12,139) Simultaneously, Motions to stay the Commission's 
action were filed. On March 26, 1954, this Court granted these motions. 
On April 1, 1954, Spartan wrote the Commission surrendering the STA 
for the Paris Mountain operation. (R. 1735) On April 6, 1954 Spartan 
filed an application for modification of permit (MP) proposing to locate 





its transmitter permanently on Paris Mountain, at the same location as 
the facilities authorized under the STA stayed by this Court's order of 
March 26, 1954. (R. 1735) On April 26, 1954 (J. App. 130-131) Hall 
and Greenville filed Objections to a grant of this application and requested 
a hearing upon such objections. (J. App. 113-130) : 

The Commission, cancelled theSTA on April 8, 1954 (R. 1735) and 
then promptly filed motions to dismiss the pending appeals in this Court 
upon the ground that they were moot. (Case Nos. 12,137 and 12, 139) 
Thereafter, on April 30, 1954, and while the Motions to Dismiss the 
pending appeals were still unacted upon, the Commission, by action of 5 
Commissioners, two of whom dissented, adopted a Memorandum Opinion 





(footnote 3 continued) later protest, (see footnote 4 below) Sterling surrendered its permit. 


4A protest to this action was also filed by Sterling Telecasting Company which was denied by the Com- 
mission in a Memorandum Opinion & Order released Feb. 18, 1954 (10 Pike & Fischer R. R. 177) 
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& Order, granting the Spartan MP application and again rejecting Hall's 
and Greenville'’s objections and requests for hearing. (J. App. 130-135) 
On May 6, 1954, (J. App. 150) Greenville filed its Protest to the grant 
of the MP application. @. 136-147) On May 17, 1954, Hall filed an 
Appeal in this Court from the Commission's grant of the Spartan MP and 
a Motion to stay the effectiveness of said grant. (Case No. 12,230) On 
June 1, 1954, (J. App. 201) Hall filed with the Commission a protest to 
the grant of the MP. (J. App. 161-200) 

By Memorandum Opinion & Order released June 4, 1954, the Com- 
mission, with one Commissioner dissenting, denied Greenville's Protest, 
again on the ground that Greenville was not a party in interest. (J. App. 
150-161) On June 22, 1954, Greenville filed in this Court an Appeal and 
a motion to stay the effectiveness of the grant of the MP. (Case No. 12, 284) 
‘By Memorandum Opinion & Order released July 2, 1954, the Commission, 
with two Commissioners dissenting, denied Hall's Protest, again on the © 
ground that Hall was not a party in interest. (J. App. 201-208) 

On July 9, 1954 this Court, having previously heard oral argument 
on Hall's and Greenville's motions for stay in Case Nos. 12, 230 and 
12, 284, issued an order staying the effectiveness of the Commission's 
grant of MP pending the disposition of the pending appeals. On July 30, 
1954, Hall filed an Appeal (Case No. 12,356) in this Court from the Com- 
mission's action denying his protest to the MP.° Ina decision issued 
March 24, 1955, this Court reversed the actions of the Commission under 
review, and ordered that the cases be remanded to the Commission for 
hearing stating that "the Commission will of course reconsider the grant 
in the light of the record as supplemented at the hearing". (Greenville 
‘Television Company v. F. C. C., and Wilton E. Hall v. F. C. C., 95 
U. S. App. D. C. 314, 221 F2d 870). | 


, 5 By Order dated July 9, 1954, this Court acting sua sponte consolidated the appeals in Case Nos. 12, 137, 

12,139 with the appeals in Case Nos. 12,230 and 12, 284; and by Order dated Aug. 13, 1954 the Court 

granted a Motion of the Commission to consolidate Hall's appeal in Case No. 12,356 with the said appeals. 
By Order dated Sept. 22, 1954 the Court pursuant to a stipulation of the parties dismissed the three appeals 
in Case Nos. 12,137, 12,139 and 12,230 and ordered that the Court's Order entered July 9, 1954, be made 
effective in Case No. 12,356. Asa result the Appeals which remained pending before the Court for deci- 
sion were the Appeals of Hall (12, 356) and Geenville (12, 284) from the denials of their respective protests 
to the MP grant. 
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By Order of April 1, 1955 the Commission postponed 
p 3 poned the effective date of its MP grant to Spartan pending final deter- 
mination after hearing, designated the Spartan application for hearing to 


commence April 25, 1955, upon the issues in Hall's and Greenville's 
protests, and placed the burden of proof on the Protestants. (R. 1735- 
1736) | 
The hearing began as scheduled on April 45, in After present- 

; ing evidence by the respective general managers of their stations, a con- 
sulting engineer and an economic consultant, Appellants began examina- 
tion, on the morning of April 27, 1955, of Mr. Walter J. Brown, who 
organized Spartan and has been the president and controlling stockholder 
of that company from the time of its organization, and who was called as 

a hostile witness (R. 508), but shortly after such examirtion began, the 
Examiner ruled, over objections of Appellants, that examination of this 
witness by Appellants would only be permitted to continue until specified 
times later in the day (R. 499-510). The record was closed by the Ex- 
aminer later in the day over the objections of Appellants, after the 
Examiner had terminated further examination of Mr. Brown by Appellants’ 


6 These issues are as follows: 

1. To determine whether a grant of the application of Spartan Radiocasting Company would 
contravene the requirements of Section 3.607 of the Commission's Rules, the principles of 
a fair, efficient and equitable distribution of television broadcast facilities specified in . 
Section 307(b) of the Act, and the principles upon which the assignment of television broad - 
cast channels has been made by the Commission. 

2. To determine whether a grant of such application would result in a monopoly of television 
service, or would impair the ability of authorized existing or prospective UHF stations in 
the Spartanburg, Greenville and Anderson areas to compete effectively with the station 
proposed by Spartan in said application or to deprive the public of the service of such 
stations. 

3. To determine whether Spartan misrepresented the temporary nature of, or concealed 
material facts with respect to, the operation proposed in its request for special temporary 
authorization granted by the Commission on January 27, 1954 and whether in the light of 
the facts adduced, Spartan possesses the requisite qualifications to be a pi ern or 
licensee of a television broadcast station. 

4. To determine whether the changed proposal of transmitter and antenna location had 
occurred as a result of Spatan's independent choice or was dictated in jarge measure by - 
other organizations or institutions. 

5. To determine whether the changed transmitter and antenna location was proposed, in 
large part, for the purpose of obtaining a Columbia Broadcasting System affiliation. 

6. To determine whether the use of Channel 7 as proposed meets the needs of communities 
and areas within the Spartanburg trade area. 

7. To determine whether the proposed economic injury to Greenville UHF stations, if any, 
and the loss of reception service to portions of Spartanburg's trade area, if any, is out- 
weighed by the need for the service proposed by Spartan. 

8. To determine whether the proposed operation will be located in practical effect at 


Greenville, South Carolina. 
9. To determine whether, in the light of the facts adduced upon the fore going issues, public 
interest, convenience or necessity would be served by a grant of said application. 
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counsel as previously announced. (R. 588-589, 676-683). ? 
On June 16, 1955, over five weeks after Appellants had filed a 
- Motion to Reopen the Record, and one month after proposed findings had 
been filed by the parties, the Examiner ordered the record reopened. 
(R. 950-951) 
The hearings resumed on July 11, 1955 and additional testimony 
by three witnesses, including Spartan's president, was taken on July 11, 
12, and 13, 1955. (R. 1737) After the filing of Supplemental Proposed 
Findings by parties, the Examiner on September 21, 1955 released his 
Initial Decision (FCC 55-D-62) recommending affirmance of the grant of 
Spartan's application for MP and denial of the protests. On Oct. 6, 1955, 
Appellants filed joint "Exceptions and Memorandum Brief" and Spartan 
filed a "Statement In Support of Initial Decision and Exceptions in Part". 
On October 13, 1955, Appellants jointly filed a Reply to Spartan's 'State- 
ment” and Spartan filed its Reply. (R. 1737) 
On November 14, 1955, the Commission, with Commissioner Mack 
absent, heard oral argument. (R. 1646) On March 7, 1956, the Commis- 
sion with Commissioner Mack participating, Commissioners Hyde and 
‘Webster concurring, each in separate statements, and Commissioner Lee 
present but abstaining from voting, and Commissioner Bartley dissenting, 
adopted the Final Decision appealed herein. (R. 1734-1739) On the same 
date, the Commission, with Commissioners Hyde and Bartley dissenting, 
issued a separate Memorandum Opinion and Order in these proceedings 
(R. 1731-1733) denying a Petition® which had been filed on November 21, 
1955 by Appellants requesting inter alia a stay of the authorization to 
Spartan pending Commission determination of the merits of a previously 
filed petition for rulemaking involving the channel applied for by Spartan. 
(R. 1731-1733) 


1 The extraordinary tactics of the Examiner during this stage of the proceedings are set forth in greater | 
detail in Appellants’ "Motion for Stay and Temporary Relief” in this Appeal in paragraphs 18 through 20, | 
23 and 24. The record citations with respect to these matters are as follows: (R. 160-166, 195-197, 211, 

483-498). 4 
8 This Petition requested reconsideration of the Commission's prior denial on November 10, 1956 of a peti- 

tion for rulemaking which requested, on grounds of greater efficiency and more equitable distribution, the 

reassignment of the VHF channel assigned to Spartan burg, to two other cities, each larger than Spartanburg, 

instead of the existing assignment to Spartanburg alone. (R. 1731-1733) 
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STATUTES AND RULES INVOLVED 

The relevant parts of statutes and the rules of the Federal Com- 
munications Commission involved here are set forth as Annex A hereto. 
These are Sections 307(a) and (b), 309(a), (b) and (c), and 409(b) of the 
Communications Act of 1934, as amended, 48 Stat. 1064 as amended 
July, 1952, 47 U.S.C. 151, et seq., Section 8(b) of the Administrative 
Procedure Act, 60 Stat. 237, 5 U.S.C. 1001 et seq. , Sections 1.857 and 
3. 683(b) (1) of the Commission's Rules, 1 Pike & Fischer R. R. 51: 428a, 
et seq. 


Statement of Points 


1. The Commission's findings and conclusions upon the specified 
issues were not supported by substantial evidence, were made without 
consideration of substantial proper evidence of record supporting opposite 
conclusions and, even upon the findings made, its conclusions were irra- 
tional, arbitrary and capricious. 

2. The Commission's decision is unlawful in that it is supported 
by no findings which would support the required statutory determinations 
that a fair, efficient and equitable distribution of television facilities 
would result, and that public interest, convenience or necessity would be 
served, by a grant of the Spartan application. 

3. The Commission's decision was made in violation of the required 
procedure prescribed in Section 8 of the Administrative Procedure Act, 
Section 1.857 of the Commission's rules and Section 409(b) of the Com- 
munications Act. 


SUMMARY OF ARGUMENT 


I. The Commission rejected extensive engineering evidence which 
was admittedly relevant and material and was uncontroverted on the rec- 
ord of these proceedings. This evidence established that authorization 
of the Paris Mountain operation would result in serious degradation and 
loss of service to communities and areas intended to be served by the 
assignment of Channel 7 to Spartanburg. The grounds of rejection are 
confused, contradictory and irrational. To the extent that any understand- 


8 
able meaning of its grounds can be gleaned from the Commission's deci- 
sion, the Commission irrationally held that the evidence was unreliable 
‘because it was developed on the basis of the Commission's propagation 
curves despite its own sanction of the use of its engineering curves in its 
existing rules and past decisions, and despite the fact that the Commis- 
sion has never specified any other acceptable method for developing such 
evidence. The Commission improperly made findings of its own adverse 
to Appellants which were not only not based upon evidence of record, but 
which were logically subject to the same objections which the Commission 
gave for rejecting Appellants' evidence. Additionally, with respect to 


other most significant evidence showing inter alia that a grant of the ap- 


plication would result in denial of any service by WSPA-TV to a quarter 
of a million persons who would have received Grade A service from the 
‘Hogback operation, the Commission's rejection of this evidence was 
placed on the ground that it was factually "in error." But this ground 
‘was capricious in the extreme, since the correctness of this evidence 
was never disputed or contradicted on the record, by evidence or argu- 
ment, and there was literally no conceivable basis for this ground of 
rejection. 

II. The Commission arbitrarily refused to consider or make find- 
ings upon substantial evidence on the issue of whether Spartan misrepre- 
sented its intentions to construct its permanent station on Hogback Moun- 
tain when it applied for temporary authority for an alleged interim oper- 
ation on Paris Mountain, despite the fact that it did not raise any question 
as to the relevance, materiality, competence or probative force of that 
evidence, or give any other ground for failing to consider that evidence. 
‘It explicitly recognized the gravity of such misrepresentation. It rejected 
. objective and positive evidence of Intervenor's intentions to operate perm- 
anently from Paris, and instead arbitrarily relied upon self-serving 
and confused testimony of an interested witness, Intervenor's president 
and controlling stockholder, despite the fact that that testimony was self- 
contradictory and evasive, was contradicted by other evidence and despite 
the fact that the very credibility of that witness became an issue on the 
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record. The Commission, however, despite Appellants’ repeated re- 
quests, refused to rule on that issue. 

III. The Commission, despite its explicit recognition that it was 
required to make basic factual findings supporting the statutory deter- 
mination that public interest, convenience and necessity would be served 
by a grant of Intervenor's application, not only failed to make any such 
findings whatsoever, but it arbitrarily and capriciously refused to con- 
sider substantial evidence and significant public interest factors support- 
ing an opposite determination. Thus, it refused to take into account the 
facts concerning degradation and loss of service to specified areas re- 
sulting from a grant, in the light of the intended purpose of the making of 
the assignment of the channel to Spartanburg in order to provide service 
to those areas. Additionally, it improperly refused to give any weight to 
substantial evidence showing that a grant would result in the probable 
loss of service by the public from stations in two other cities; and it er- 
roneously refused to permit introduction of other evidence showing such 
probability, but instead based its contrary conclus ion on findings not 
supported by record evidence. Finally, the Commission refused to rec- 
ognize the extremely vital public interest consideration that its grant 
would aggravate the universally recognized evils of intermixture. 

IV. Section 309 of the Communications Act requires that any hear- 
ing upon a protest shall be a "full hearing"'. Section 409(b) of the Com- 
munications Act provides that in every case of adjudication heard by an 
Examiner, the parties shall be afforded the right to oral argument before 
the entire Commission. The decision under review was made in violation 
of this explicit requirement because of the participation of Commissioner 
Mack who did not hear oral argument. Prejudicial error to Appellants 
resulted in view of the sharply divided vote of the Commissioners on the 
issues in the proceeding and on the question of whether a grant to Spartan 
should be made effective. 
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ARGUMENT 
I. The Commission Acted Unlawfully in (1) Rejecting 
Appellants' Uncontroverted Engineering Evidence: 


and (2) Making Findings of its Own Contradicting 
Appellants' Evidence, but Which Were Not Based 


Upon Any Evidence of Record. 

There were five issues, Nos. 1, 6, 7, 8 and 9, which called for 
evidence concerning the service which would be provided by Spartan. 

(R. 1735 - 1737) Although in its order designating the hearing, the Com- 
mission stated in a footnote that "this order does not constitute a deter- 
mination that all of the above issues are relevant", (R. 1736-1737) the 
Commission's final decision concedes the relevance of such evidence. 9 
(R. 1738-1743) The evidence offered and introduced under these issues 
was designed to establish the coverage and the signal intensities that 
would be rendered by Spartan operating as proposed from Paris Mountain 
as compared with operation from Hogback Mountain, pursuant to the per- 
mit which it sought to have modified, and operation from theWSPA-AM 
radio site just outside Spartanburg, which was available to Spartan fora 
television operation. 

To meet their burden under these issues, Appellants submitted an 
engineering study and testimony by a qualified consulting radio and tele- 
vision engineer, }° showing the following: (a) degradation and loss of 
service which would result to specific areas and populations, including 
the City of Spartanburg and its surrounding areas, from the proposed 
Paris Mountain operation as compared to service from the authorized 
Hogback Mountain operation; (b) the inferior quality of service, under the 


= EE per 
The relevance of evidence going to the comparison of the service from the Hogback Mountain and WSPA 
radio site with the service from Paris Mountain can not be open to question. In City of Pittsburg et al v. 
Federal Power Commission __U. S. App. D. C. , Case No. 12,895, decided March 8, 1956, this 
Court stated: 
“The existence of a more desirable alternative is one of the factors which enters into a deter- 
mination of whether a particular proposal would serve the public convenience and necessity.” To 


the same effect, see Beaumont Broadcasting Corporation v. Federal Communications Commission, 
91 U.S. App. D. C. Til, 202 F. 2d 306. ee TR ee 


10 Spartan’s counsel objected to the testimony of this witness upon the grounds of relevance (R. 376- 
377} and upon the grounds that this witness was not competent to testify about the exhibit contending 
that the Commission's propagation curves, upon the basis of which his data was prepared, had been re- 
pudiated by the Commission in comparative hearing cases. (R. 386-387) The Examiner received the 
evidence subject to a motion to strike after cross-examination. (R. 391) No such motion was made. 
The Exhibit was thereafter received by the Examiner without reservation. (R. 483) 
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Paris Mountain proposal, which would be rendered to Spartanburg and its 
surrounding areas as compared to Greenville and its surrounding areas; 
and (c) the manner in which the Paris Mountain operation would be in 
derogation of the purposes expressly stated in the Commission's Sixth 
Report (1 Pike & Fischer, R. R. Part 3, 91:601 et seq., Paras. 759-762) 
for the assignment of Channel 7 to Spartanburg. : | 

In the Commission's Third Notice the Commission proposed to 
assign only UHF Channel 17 to Spartanburg, South Carolina, and it pro- 
posed to assign Channels 7 and 10 as well as others to Columbia, South 
Carolina, and also Channel 7 to Middlesborough, Kentucky (Sixth Report, 
supra, Para. 759(a)). Spartan filed Comments to delete Channel 7 from 
these two communities and assign it to Spartanburg. It contended that 
this would result in a fairer, more efficient and equitable distribution, 
urging that under the Commission's proposed assignments no Grade A 
VHF service would be available to a substantial number of persons in the 
Spartanburg area, and that in view of the size and economic importance 
of Spartanburg and its surrounding trade area, Spartanburg was entitled 
to a VHF channel. (Sixth Report, supra, Para. 759(c) and (@) )!! The 
Commission granted Spartan's request and determined that because of 
the size and importance of Spartanburg and the extens ive population 
"living in the surrounding area in Spartanburg County" the Commission 
believed that the record requires the deletion of one of two VHF assign- 
ments for Columbia and the only VHF assignment for Middlesborough so 


that Spartanburg may receive a first VHF assignment, (Sixth Report, 


supra, Para. 762) ; 

Appellants' engineering evidence, which was not rebutted or con- 
troverted on the record, showed that the proposed Paris Mountain oper- 
ation would provide a signal intensity of 85 dbu, or 18 mv/m, to the city 


is Spartan did not propose use of the channel to serve the entire Piedmont area but in the instant proceed- 


ings Spartan‘s president stated that he had always wanted to serve the lower Piedmont area which encom- 
passed the Greenville trade area. Rather, Spartan to emphasize the economic importance of Spartanburg 
and its surrounding area, while mentioning the 1948 retail sales of Greenville and Greenville County, 
eliminated such figures to demonstrate that even then the total retail sales in Spartanburg's proposed Grade 
A service would exceed those of a station operating in Columbia, S. C. (R, 1743) 
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of Spartanburg. This operation would provide a signal intensity of 108 
dbu or 250 mv/m to the City of Greenville.* Therefore, the Paris Moun- 
tain operation would provide to the City of Greenville, 14 times the signal 
strength which would be provided to the City of Spartanburg. (R. 706) 
Appellants’ engineer testified, without contradiction, that as the receiver 
location gets nearer to the transmitter location and the signal intensity 
becomes greater, both the number of locations and the percentage of time 
the locations receive service are increased; or, in other words, the 
closer the transmitter is to the receiver, the higher the signal intensity 
and the better the grade of service. Conversely, the farther the trans- 
mitter is from the receiver, the worse the grade of service. (R. 379-380, 
385-389). So far as Greenville is concerned, a built-in antenna would 
probably operate satisfactorily in almost all cases, but this is not likely 
to be true in Spartanburg. On the contrary, in Spartanburg, more people 
would probably be required to purchase special receiving antennas to re- 
ceive satisfactory service from WSPA-TV at Paris Mountain. (R. 389-391) 

The WSPA-TV Paris Mountain contours will be entirely within the 
Grade B contours of WFBC-TV, the Greenville VHF station. Thus, the 
WSPA-TV operation on Paris Mountain would simply be duplicating ser- 
vice of that station. (R. 707) 

The evidence showed the relative coverage and signal intensities 
to the Spartanburg and Greenville trading areas from the Paris Mountain 
operation. The Spartanburg trading area includes Spartanburg, Cherokee 
and Union Counties, S.C., and Polk and Rutherford, N.C. The Green- 
ville trading area includes Greenville, Anderson, Pickens, Oconee, 
Laurens and Abbeville Counties, S.C. (R. 703-704, 708) Grade A serv- 
ice will not be rendered to substantial parts of Cherokee and Union 
Counties and parts of the North Carolina Counties. 13% of the people in 
the Spartanburg trading area will not receive Grade A service, (R. 704) 
but almost all of the Greenville trading area will receive Grade A service. 
Also parts of the Spartanburg trading area will receive less than a Grade 


12 In its decision the Commission expressed the signal intensity only by using the "dbu” designation 
omitting the “microvolt per meter” (mv/m) designation. (See for example, R. 1751, para. 17 of the 
Commission's Conclusions) , 
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B service whereas no part of the Greenville trading area will receive 
less than a Grade B service. (R. 704, 708) i 

Comparing operations from Paris Mountain and Hogback Mountain, 
all but .04% of the people in the Spartanburg trade area would have re- 
ceived Grade A service or better from the Hogback operation. (R. 704) 
However, approximately the same proportion of Greenville trading area 
will be included within the Grade A contour of WSPA-TV operating from 
Paris, as would be included if the station operated from Hogback Mountain. 
(R. 704) The most distant point in the Spartanburg trade area is the south- 
east end of Union County. Operating from Paris Mountain WSPA-TV would 
provide a signal strength only one-fifth as strong to this location as it 
would operating from Hogback Mountain. (R. 704) : 

According to the Commission's Rules, a principal city signal on 
Channel 7, Spartan's channel, is 77 dbu; the Grade A signal intensity is 
71 dbu and the Grade B is 56 dbu. (R. 391) There is definitely a differ- 
ence in quality of service as between these three categories. Among other 
things, as the signal becomes weaker it takes a better, more sensitive 
receiver and a better installation of the receiver to obtain satisfactory 
service. (R. 391-393) From this standpoint, service to the Spartanburg 





trade area counties would suffer as a result of the move. (R. 702-709) 
Operating from Hogback a principal city service would be given to all of 
Cherokee County; operating from Paris only Grade B service is given to 
this county. Operating from Hogback Grade B service is given to all of 
Union County; operating from Paris Mountain not even Grade B service 

is given to Union County. (R. 705) By comparison, ‘the service delivered 
to the counties in Greenville's trade area from | Mountain is not sub- 
stantially degraded. (R. 705) : 

Thus, the counties in the Spartanburg trade area would suffer a 
general and substantial decrease in signal intensity as a result of the 
move to Paris Mountain. (R. 706) In addition, from Paris the signal to 
the City of Greenville is increased to 108 dbu -- four times the signal 
strength from the Hogback location (R. 706) Conversely, the signal to 


Spartanburg, the principal community, is only about one-third as strong 
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from Paris as the signal from Hogback. (R. 706) More significantly, 
228,178 persons who would have received Grade A service from Hogback 
would receive no service from WSPA-TV operating from Paris Mountain; and 
253, 204 persons who would have received Grade A service from Hogback 
would receive only Grade B service from Paris. (R. 706) 

The evidence of Spartan's own president showed that the WSPA-radio 
site, at which Spartan owned buildings and a tower already constructed, was 
entirely suitable and feasible for establishment of an early television opera- 
tion. (R. 1148-1159) At that location, with power of 200 kw ERP (the power 
requested in the modification application) and an effective height above aver- 
age terrain of 500 ft., the Grade A contour would include all of the Spartan- 
burg trade area which would be included within the Paris Mountain Grade A 
contour, and a higher average signal intensity would be provided over the 
trade area than by the Paris Mountain proposal. (R. 393-395) Because of 
the closer proximity of the WSPA radio tower location (3 1/2 miles) to the 
City of Spartanburg than the Paris Mountain location (over 27 miles) far 
greater Signal intensity would be provided to the City of Spartanburg from 
the WSPA radio location. (R. 379-380, 386-389, 702-709) 

The foregoing engineering data was based upon the propagation curves 
employed by the Commission itself in constructing the allocation table adopted 
in the Sixth Report and Order, the only method which had ever been sanctioned 
by the Commission for determining service. Further -- and this is critical 
to an appreciation of the gross errors committed by the Commission -- the 


Commission's Rules (which were not mentioned in the Commission's Deci- 
sion) specifically recognize that these curves shall be used in the very type 
of situation involved here. Thus Section 3.683 (b) (1) provides: 


"(b) The field intensity contours provided for herein 
Shall be considered for the following purposes only: 


(1) In the estimation of coverage resulting from the 
selection of a particular transmitter site by an applicant for a 
television station (1 Pike & Fischer R.R. 53: 674)." 


The competence of this engineering data and the justification for the 
basis used to derive the data is further clear from the Commission's own 
past reliance on these very Same curves in its previous opinions rejecting 
Appellants’ objections and protests. The Commission there used its curves 
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to support conclusions that the protestants would not be any more injured by the 
Paris Mountain grant than they would have been by the Hogback Mountain grant 

and they were, therefore, not parties in interest./* Thus, in its Opinion of 
January 27, 1954 the Commission using these very same curves found as follows: 


"| . . an engineering study indicates that both the Grade A and 
Grade B contours of the proposed interim operation are contained 
fully within the respective Grade A and B contours of the operation 
authorized in the construction permit. (J. App. 2)" 


Again, in its Opinion of March 4, 1954, to support its claim that Hall would 
not be injured the Commission stated: 


"| . . Furthermore, the Grade A and Grade B contours of Spar- 
tan's interim operation from Paris Mountain do not extend beyond 
the contours authorized in the construction permit, and, in fact, the 
strength of Spartan's signal in Anderson will actually be slightly 
weaker than from the Hogback Mountain site." 


is . for the service area resulting from that iret was smal- 
ler than the service area created by the original os . «' (J. App. 
101-102) 


Again, in its Opinion of March 5, 1954, to support its ~ that Greenville 
would not be injured, the Commission stated: 


'" *** the signal which would be provided to Gendnvilie from the 
Hogback Mountain site under the construction permit held by the ap- 
plicant is 93 dbu or 16 dbu greater than the minimum signal of 77 
dbu which is required for urban service for Channel 7 under the 
Commission's Rules. Thus, the Greenville field intensity from the 
Hogback Mountain site is about 6. 7 times the field intensity which 
would be required if the applicant's station were, in n fact, a Green- 
ville station. * * *"" (J. App. 108-109) : 


Again, in its Opinion of June. 4, 1954, to support its claim that Greenville 
would not be injured, the Commission stated: 


". . . Operating as authorized by the original | construction 
permit, Spartan would have put a signal of 93 dbu over the city of 
Greenville. This signal would have been about 6-1 /2 times stronger 
than the minimum of 77 dbu which our rules 2/ recognize as satisfac- 
tory service to cities. 3/ It is estimated that a signal ofover six 


“2/ Section 3.685, 1 Pike & Fischer, RR 53:679. | 


"3/ It must be recognized that the tools available for predicting pentose do not permit accurate eval- 
uation. In predicting service, certain assumptions as to receiver design, type of antenna, transmission 
line use, etc., are used, Variations in such factors would affect the service for any particular receiv- 
er in any particular location. (J. App. 150} 


13 This Court held in Greenville Television Company et alv. F.C.C., 95 U.S. Arp. D.C, 314; 221 F. 2d 
870 that the protestants were parties in interest. 
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times that strength will provide an acceptable signal to almost 
100% of the receivers." 


Again, in its Opinion and Order of July 2, 1954, to supportits claim that 
Hall would not be injured, the Commission stated: 


"x** The change in transmitter site from Hogback Moun- 
tain to Paris Mountain does not bring into being a new competitor 
to Hall, for the institution of an additional competing service had 
already been authorized by the grant of the construction permit. 
The strength of Spartan's signal in Anderson under the modified 
construction permit will be substantially the same as under the 
originally proposed Hogback Mountain operation, and, in any event, 
Anderson will not receive a principal city signal for the first 
time. ***" (J. App. 205) 


The foregoing makes it abundantly clear that in its prior rulings repeatedly 
denying Appellants a hearing on the Spartan Paris Mountain application, the 
Commission made ex parte findings, based on its own curves in order to 
reach a result denying Appellants an evidentiary hearing sought for the very 
purpose of submitting the same kind of engineering data. 

In its final decision, the Commission recited some of the foregoing 
evidence, but it is not clear what its findings, ifany, were. (R. 1741-1743, 
1748-2962) One thing is abundantly clear, however. The Commission re- 
jected and flatly refused to consider, because it was allegedly unreliable, 
all of the engineering evidence which would have established Appellants' 
contentions that the Paris Mountain operation would defeat the purpose of 
the assignment of the Channel 7 to Spartanburg under its Sixth Report and 
would be inconsistent with Section 307(b) of the Communications Act. 

It is implicit in the Commission's decision, despite the obscurity of 
the grounds for rejection of Appellants’ engineering evidence, (See partic- 
ularly paragraphs 8 through 12 of Conclusions, R. 1748-1749), that accept- 
ance of that evidence would have required the Conclusion that a grant could 
not be made because it would result in a relatively inefficient and unintended 
use of Channel 7 at the expense of the City of Spartanburg and its surround- 
ing areas in derogation of the purposes for which the Channel was assigned. 
This much is obvious from the Commission's discussion of the required 
approach to a decision as to whether "the public interest would be served by 
a grant of Spartan's application." (R. 1748 - 1749) 

The Commission's conclusionary discussion of the engineering evidence 


ee) eee Ce ee 
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is so completely confused that it is impossible to determine whether all 
such evidence was rejected and what the ground for rejection was. The 
Commission expressly recognized: 


“However, for the purpose of this precesding, it is not 
sufficient to state that the minimum requirements of our Rules 
is met and to lay the matter to rest. We must determine whether 
the public interest would be served by a grant of Spartan's appli- 
cation for modification of construction permit. In reaching this 
determination, a number of factors must be considered. * (Rh. 
1749 para. 10) | 


The engineering data was not, and could not have been held to be, irrelevant 
to the determination of whether "the public interest would be served by a 
grant" of that application.'* But the Commissioncontrived a succession of 


spurious and irrational reasons, for avoiding consideration and weighing of 


that evidence on its merits. ! 

To the extent any meaning can be derived from the ‘Commission's 
language, it held that its own propagation curves were not a reliable way of 
showing service to the public. (R. 1750, footnote 9, and R. 17 52, para. 

18) This ruling is manifestly flagrant error and is arbitrary and capricious 
in the extreme. If the Commission's own curves are not good enough for 
this purpose, after it had utilized these very same curves in its Sixth Report 
to determine how best to make assignments of channels throughout the United 
States in a fair, efficient and equitable manner, the necessary implications 
are tremendous and profound. For it would logically destroy the very 
foundations of the nationwide television allocation and the Commission's 

own television Rules and Regulations.© It need not be labored that the Com- 
mission is required, pursuant to the express mandate of Section 307 of the 
Communications Act to utilize the available spectrum so as to effect a fair, 
efficient and equitable distribution of these facilities. If, in fact, the Com- 
mission's own basis for having determined that its allocation plan and rules 
met that statutory test, then it has confessed to the illegality of that plan. 


14 See Commissioner Bartley's dissent which points this out. (R. 1759) 


15 tn paragraphs 18 and 19 of its Findings, (R. 1743) the Commission recites, in part, the “legislative history” 
of the assignment of Channel 7 to Spartanburg (Sixth Report, supra, Paras, 759-762) which plainly shows that 
the channel was assigned because of the need to assign a VHF channel to Spartanburg in order to serve the area 
and population immediately surrounding Spartanburg, with particular emphasis on a County. 
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In its decision the Commission betrayed the irrationality of its posi- 

tion by using these very same curves to make, for the first time in that de- 
cision and without supporting evidence, its own findings refuting and contra- ' 
dicting part of Appellants' evidence. Thus, in paragraph 17 (R. 1751) in an | 
effort to arrive at a finding that the percentage reduction in receiver loca- 
tions in Spartanburg which would receive "satisfactory" service from the 
Paris Mountain location, was not "appreciable", the Commission ventured 
to make predictions with respect to service, based on the very same prop- 
agation curves which in the same breath, it asserted Appellants could not 
rely on. Moreover, the irrationality of these findings is apparent. For, i 
assuming as the Commission said, there would be no appreciable disparity, ; 
as between Hogback and Paris, in the number of receiver locations in Spartan- | 
burg and Greenville, respectively, which would receive service, the Com- ‘ 
mission significantly failed to explain why it was not significant, as shown 
by the uncontroverted facts of record that the people at these receiver loca- 
tions in Spartanburg would receive a signal from Paris Mountain which would 
be only one-fourteenth the strength of the signal which the people in Green- 
ville would receive, and a signal only one-third as strong from Paris as the 
signal from Hogback. (R. 706) Moreover, the Commission's assertion that 
the significance of the disparities in signal intensity had not been shown is a 
brazen misstatement because, as shown above, Appellants' uncontradicted 
evidence did show that such great disparities in signal strength would redound 
to the detriment of the Spartanburg public since purchase of outdoor receiving 
antennas would more likely be required (R. 389-391) But the Commission 
chose to ignore such evidence completely, presumably because findings on 
that evidence would support a conclusion opposite to the one it was determined 
to reach. 16 

_ The serious prejudice to Appellants' rights is even more flagrant in 
that the Commission made findings of fact adverse to Appellants’ contentions, 


16 The Commission stated (wrongly, as shown in the text) that Appellants had not submitted “supporting data 
or evidence to show the significance of field intensities” (R. 1752, para. 18). The sheer outrageousness of 
this assertion is indicated by the fact that when it repeatedly, in its earlier decisions in this case, threw out 
Appellants" protests on the ground of lack of standing, it chose to find no problem whatsoever in making ex 
parte findings which relied upon relative signal intensities from Paris and Hogback in order to support its 
decision that Appellants would not be injured any more from the Paris operation than from the Hogback oper- 
ation. (See pp.14 to 16 supra}. Under its double standard, it saw no need for “supporting data” to support 

its decisions to toss Appellants out the door. 
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for the first time when it wrote its Final Decision. This is true not only of 
its findings in paragraph 17 of its Conclusions (R. 1751) but of the other 
findings discussed below. The finding that the percentage reduction in 
Spartanburg was not "appreciable"' was not based upon any evidence of record 
whatsoever and was therefore not open to cross-examination. Neither the 
Commission nor any other party developed any such evidence either by cross- 
examination of Appellants’ engineering witness or by other evidence. No 
such claim was made in any proposed findings, or in any exceptions to the 
Examiner's Initial Decision. 

Further, the Commission made a "finding" (R. 1742, para. 17) that 
the Grade A contours from both Paris Mountain and Hogback Mountain would 
". , . fall in predominantly rural areas. . .'' The Commission professed 
to be able to infer this finding solely from the face of two maps which were 
part of Appellants' engineering exhibit. (R. 708-709) But the map on its 
face does not show that the areas involved were "predominantly rural. "17 
But even if the correctness of this finding can be assumed, it nevertheless 
would necessarily follow that the disparity in signal intensities and the re- 
spective coverages from the Paris Mountain and Hogback Mountain operations 
would still be the same on a relative basis and therefore operation from Hog- 
back would provide at least the same margin of greater coverage shown by 
Appellants. 

The Commission's most flagrant error on this point was its rejection 
of the uncontroverted evidence of record that 228,178 persons who would 
receive Grade A service from Hogback would not receive any service from 
the Paris operation. (R. 706) The Commission found that this figure was 
"in error." (R. 1742) Here again the Commission literally reached into 
thin air in an effort to seize upon a reason to reject uncontroverted evidence. 
No such error is apparent from anything in the Exhibit itself; no such error 
was developed or claimed on the record; and no such error was ever claimed 
by any of the parties in proposed findings, exceptions, briefs or oral argu- 


17 ‘There was not a shred of other evidence in the record which even suggested that the area was “predomin- 
antly rural”. And it had not been argued or contended in any proposed findings, exceptions, briefs or oral 
argument that such an inference could properly be drawn from any evidence of record. 
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ment® The Commission claimed it was able to find the claimed error 
"without further evidence”, (R. 1742) by transposing one map in Appellants’ 
exhibit showing the Hogback Grade A contour (R. 708) upon a separate map 
in that exhibit showing the Paris Grade B contour. (R. 709) How it could 
have found, in this way, that Appellants’ specific evidence showing that a _ 
quarter of a million people would lose service was wrong, defies under- 
standing. For, in the first place, only a part of the Grade A contour was 
shown on the first map for the reason that the map was prepared for another 
purpose. The Commission did not explain whether it rounded out the circle 
by some method of its own. This’ too would be new evidence which Appellants 
had no way of knowing or meeting. Secondly, the two maps were on different 
scales, and the Commission did not explain whether it re-constructed a new 
map,or maps with the same scales for both,or whether it was even aware of 
the difference in scales; this again would be new evidence that Appellants 
had never seen or had a chance to meet. Finally, if the Commission by 
whatever process, had really found an error, it could only have found it by 
determining how many people, if it was not 228,178, would actually lose 
service. But the Commission, although it presumably must have known, did 
not explain whether Appellants’ engineer was off by 1000 people, by 10,000 
people, by 100,000 people or by the entire 228, 178 people.!9 

The plain fact of the matter is that the Commission has literally 'sand- 
bagged" the Appellants. The Commission rejected and refused to consider 
Appellants’ evidence on Issues 1, 6, 7, 8 and 9 despite the fact that the Com- 
mission conceded its relevance and materiality, and despite the fact that 
under its own rules and past actions it had treated such evidence as competent 


18 The Examiner had expressly found as follows: 


“Some 228, 178 persons located within the station's Grade A contour, as originally proposed from 

Hogback Mountain, would not receive service from the station at the Paris Mountain site; and 

about 253, 204 persons within its Grade A contour from Hogback would receive only Grade B 

service from Paris Mountain.” (R. 1541) 
Further, counsel for the Broadcast Bureau stated on the record that he had no objection to Appellants’ engineer- 
ing exhibit except to the listing of certain counties on page 4 and 5 of that exhibit (R. 374-375, 376, 705, 
706}. He stated: “As to the maps, I would have no objection with the privilege, of course, of possible cor- 
rections after they have been checked.” (R. 376) No suggestion of corrections was ever made. The basis of 
Spartan"s objection to the exhibit has been set forth in footnote 10 supra. 


19 The Court is referred to Appellants" Reply in this case to the Oppositions of the Commission, and Spartan, 
to Appellants’ Motion for Stay & Temporary Relief to which is attached as Appendix B the swom statement of 
Appellants’ engineer showing the transposition of the contours on a single map and the specific population data, 
as taken from his work sheets, and showing by specific detail the correctness of the 228, 178 figure. 
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in the situation presented in this case, including its prior decisions in this 
very proceeding. It did this without affording Appellants any opportunity 
whatsoever to meet the Commission's grounds for rejection. 
It made findings of fact without record support, denying Appellants 


any opportunity to controvert the bases of such findings by cross-examination 


or rebuttal evidences. It placed in its final decision for the first time, rather 
than on the record in the first instance, engineering assertions and opinion, 
controverting the sworn uncontradicted evidence presented by Appellants’ 
expert witness. All of this was obviously done in order to arrive at the 

same result it had reached in previous actionswhich this Court reversed with 
the mandate "to reconsider" that result in the light of a record in a full and 
fair hearing. Clearly, such action violates that mandate and the very rudi- 
ments of a full and fair hearing. 
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Il. The Commission's Conclusion Regarding Misrepresenta- 
tion by Spartan Was Arbitrary and Capricious and Made In 
Violation of Required Statutory Procedure in that (a) The 
Commission's Own Findings Logically Established the Mis- 
representation; (b) The Commission Refused to Consider 
Substantial Evidence of Record on This Issue or to Make 
Any Rulings as Required by Law Upon Appellants’ Excep- 
tion Requesting Findings on Such Evidence; (c) It Errone- 
ously Relied Upon Self-Serving, Contradictory, and Un- 
corroborated Assertions of Spartan's Claimed Intentions 
which were Rebutted by Substantial Evidence to the Con- 
trary; (d) It Refused to Rule Upon the Credibility of the 
Witness Brown. | 

The issue of misrepresentation turns upon whether Spartan truth- 
fully represented its intentions to construct its permanent station on Hog- 
back Mountain when it applied for temporary authority for an alleged "in- 
terim" operation on Paris Mountain on January 15, 1954. In its final de- 
cision the Commission recognized the gravity of such a misrepresentation, 
if it were established, by pointing out that in granting the STA, the Com- 
mission relied upon the fact that Spartan "has expressly represented that 
it desires to so operate (i.e., on an "interim" basis) ‘pending construction 
of the facilities (on Hogback Mountain) authorized by the construction per- 
mit’."" (R. 1740) 

The Commission in its final decision selected and used out of context 
testimony which appeared to it to lend support to a conclusion adverse to 
Appellants. Except for a single item of evidence, which it rejected upon a 
completely untenable ground, it gave no reason for refusing to make find- 
ings or to consider Appellants’ exceptions urging findings upon uncontra- 
dicted evidence supporting Appellants’ position. It did make a blunderbuss, 
boiler-plate assertion in paragraph 8 of its decision (R. 1737) that it had 
“carefully considered" the parties’ exceptions, that those which have been 
granted were reflected in the changes of the initial decision in its final de- 


cision, and that other exceptions were denied, without specific reference 


to any of such exceptions, "for reasons set forth in this decision, or as 
contrary to the record, or as requesting the inclusion of material already 
adequately reflected in the Initial Decision or in this Decision; or as being 
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immaterial, irrelevant or having no decisional significance, or as not in 
conformity with our Rules". (R. 1737) Even the most painstaking analy- 
sis of the final decision, is futile and yields only frustrating incomprehen- 
sion as to what the Commission's ruling on Appellants’ exceptions actually 
is, or as to which of the blunderbuss reasons enumerated apply to which of 
the exceptions. Admittedly, the Commission in this wholesale fashion, 
did not omit any possible reason why any exception should be denied. But 
to run the gamut, in the disjunctive, of all the exceptions advanced to it, 
without relating any or all of those reasons specifically to any of the ex- 
ceptions in question, is literally to ask this Court and the parties to take 
part in a shell-game or to dive into a haystack to hunt needles. 

Obviously, the Commission's technique is a crude, inept, and ill- 
disguised effort at token, but completely inadequate, compliance with the 
requirement of Section 8 (b) of the Administrative Procedure Act, that 
"The record shall show the ruling upon each such finding, conclusion, or 
exception presented. ',, And Section 409 (b) in part provides: “All decisions, 
. . . Shall include a statement of (1) findings and conclusions, as well as 
the bases therefor, upon all material issues of fact, law or discretion, 
presented on the record" Manifestly, since the Commission's decision 
fails to disclose whether a particular exception is denied for one, two or 
several reasons generally enumerated, and leaves in doubt which of such 
reasons are applicable, and since it is impossible even to assertain there- 
from the applicable reason for denial, it has not shown “the ruling upon 
each such. . . exception presented"; and the Commission has not set forth 
its "findings and conclusions, as well as the bases therefor, upon all ma- 
terial issues of fact law or discretion, presented on the record. "' 

The serious prejudice to Appellants is demonstrable, without need 
to correlate each exception to the actual findings in the Commission's de- 
cision. The issue of misrepresentation was necessarily and critically 
tied to the question of Spartan's intention as of the time, it filed the request 


20 The Commission‘s Rules are even more stringent. Section 1.857, fully quoted in Appendix A provides: 
“The final decision . . . shall contain a ruling on each relevant and raarerta exception filed and the 
appropriate rule or order and the sanction, relief or denial thereof.” 
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for STA (January 15, 1954). Obviously, intention of an adverse party 
must be proven by evidence of outward conduct and cross-examination 
of that party. The Commission's entire conclusion on this question is 
based solely upon the self-serving, uncorroborated assertions of Spar- 
tans' president and controlling stockholder, Brown, that at that time, he 
had "not made up his mind definitely'' whether to build permanently on 
Paris Mountain or on Hogback Mountain. As is shown below, the Com- 
mission's acceptance of this witness’ claim to a mental reservation as to : 
whether Spartan would have its permanent transmitter on Hogback, as the 
ground upon which to exculpate Spartan is in and of itself so manifestly 
irrational as to be a virtual admission of the complete capriciousness of 
its action. 

But accepting, arguendo, for the moment, the logic of the Com- 
mission's reliance on the claim of this interested witness as to his mental 
indecision, on January 15, 1956, the Commission (and the Examiner) 
flatly refused to face up squarely to or rule upon the issue of credibility 
of this witness, which had been repeatedly raised by Appellants because of 
alleged contradictory and evasive testimony by this witness, conflicting 
testimony by another witness, and indeed because of the Commission's own 
findings in its final decision flatly rejecting part of this witness' testi- 
mony. * 


It is clear from a reading of the Commission's Decision, despite the 
fact that the Commission garbled the proper chronological sequence of 
events, that Spartan's plans with respect to a Paris Mountain or a Hog- 
back Mountain operation depended directly on whether it could obtain a 
CBS affiliation. (R. 1753, para. 22) Therefore, Spartan's negotiations 
with CBS officials and its other prior conduct and activities were of con- 
siderable significance in determining Spartan's intentions with respect to 
permanent location at one or the other location on the date it filed its 
sworn request for STA. Since the Commission made only partial findings, 


21 this point was strenuously urged to the Commission in Appellants" Exceptions and brief, but nowhere in 
its decision does the Commission discuss it. : 
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it is important that the facts of record be set forth more fully here and in 
their proper chronological sequence. 

At a meeting of Mr. Brown with CBS shortly after the grant of the 
original permit, Mr. Brown requested an affiliation on the basis of the 
Hogback Mountain site and he was advised by Mr. Herbert Akerberg, 

CBS Vice President in Charge of Station Relations, that the Hogback 
Mountain proposal involved extensive overlap with the existing CBS af- 
filiate in Charlotte, N.C. (WBTV) and that CBS could not give an affilia- 
tion at that site (R. 623, 1067, 1073-1074, 1323-1324, 1332-1333). After 
this first meeting, no further effort was made by Spartan to urge Hogback 
as the basis of an affiliation until after the Court of Appeals had stayed 
the STA and the STA was cancelled. (R. 1335) : 

At the next meeting with CBS officials held about two weeks later, 
Mr. Brown presented to Mr. Akerberg a new proposal which involved 
a relocation of the transmitter at a site outside of Greenville on Paris 
Mountain (R. 1324-1325). Mr. Brown was advised that if Spartan were 
successful in locating its transmitter on Paris Mountain, CBS would give 
an affiliation (R. 1325). It was understood that if Spartan could obtain the WFBC- 
FM facilities located on Paris Mountain mentioned by Mr. Brown it 
would be agreeable to CBS if Spartan commenced operation on Paris 
Mountain with those facilities on an interim basis until a larger perman- 
ent operation on Paris Mountain could be completed and in such event 
Spartan would start operations on Paris Mountain by use of those facil- 
ities while the permanent and larger facilities on Paris Mountain were 
being completed. (R. 1325-1 326) 

Mr. Brown was asked to report back on his efforts to locate a site 
on Paris Mountain (R. 1126, 1385). The record shows, by Mr. Brown's 
testimony, that Spartan obtained the required site on Paris Mountain in 
the latter part of December, 1953, consisting of two lots sufficient for 
the purposes of a television tower and transmitter building, and located 
about a couple of miles from the WFBC-FM site (R. 1176-11 78). There- 
upon, on December 31, 1953 Mr. Brown wrote CBS that Spartan had 
delayed announcing the CBS affiliation ''Until we had the property tied 
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down on Paris Mountain", and advised Mr. Snyder that Spartan already 
had an option on one site on Paris Mountain, that other sites were being 
considered and that "just as soon as we can button this up we intend to 
make the announcement" (R. 1422). On January 5, 1955, this property 
was formally deeded to Spartan in consideration of a purchase price of 
$5000. 00 (R. 1177):” On the same date, CBS mailed to Mr. Brown un- 
executed copies of the affiliation agreement for signature by Spartan 

(R. 1424). Three days later, Mr. Brown returned the affiliation agree- 
ment executed by Spartan and advised CBS that Spartan would "start on 
Paris Mountain" (R. 1423). CBS did not execute the affiliation agreement 
until after the Commission had granted the request for STA (R. 1411). 

As of January 8, 1954, therefore, which as shown below was several 
days before there had been any agreement with respect to the WFBC-FM 
site, Spartan had obtained outright title, for the sum of $5000. 00, to property 
on Paris Mountain which was suitable for construction of a television tower 
and transmitter building; and had advised CBS that it expected to have its 
operation at that site, presumably by building there from the ground up, 
and that thereupon the CBS affiliation agreement was sent to Spartan for 
execution. Having acquired that site, Mr. Brown commenced negotiations 
with Greenville News-Piedmont Company owner of the WFBC-FM site. 

He advised the Greenville News representatives that he already had a 
site on Paris Mountain to which his transmitter could be moved. The 
first conference did not result in any agreement and Mr. Brown was asked 
to come back at a later time to discuss the matter further (R. 1180-1183). 


22 In the only instance (referred to above) in which the Commission made a direct ruling on specific evi- 
dence on the misrepresentation issue, it stated (R. 1739) that failure to make a finding conceming the pur- 
chase of this property was not error because, (according to Mr. Brown} this purchase was made to place 
Spartan in a better negotiating position, and that it was not otherwise relevant. This evidence, standing 
alone, might not have been sufficient to show Spartan's intention to locate on Paris Mountain permanently, 
but this does not make it irrelevant. Nor could it logically be ruled irrelevant because the Commission 
chose to limit its significance by accepting Mr, Brown's self-serving assertion that he bought the property 
to place himself in a better negotiating position for the WFBC-FM facilities, particularly since the other 
evidence recited in the text, showed that almost immediately after this property was obtained, Spartan 
notified CBS that because it had this property it was in a position to go ahead on Paris Mountain, It could A 
only have done so by building on this property from the ground up, which in and of itself shows, the ex- 
treme unlikelihood that it could have intended also to build from the ground up another large plant on 
Hogback Mountain. 
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On January 12, 1954, the Spartan Board of Directors held a meeting at which 
it approved the purchase of the two lots on Paris Mountain for the price of 
$5000. 00, "to be used for television purposes". At the same meeting, the 
Spartan Board authorized Mr. Brown to request the Commission "To spe- 
cify Paris Mountain as the transmitter operating site". (R. 1396-1397) 
Mr. Brown testified that "I don't remember" if there was any discussion 
at this meeting as to whether the request to the Commission "to specify 
Paris Mountain as the transmitter operating site" was to be a request for 
a temporary or permanent authority (R. 1193). On the next day, Spartan 
held further negotiations with Greenville News -Piedmont Company and was 
successful in concluding an arrangement for the facilities of WF BC-FM on 
Paris Mountain (R. 1183, 1188, 1395). The arrangement entered into was 
a lease for three years, which could be extended at Spartan's option for an 
additional 2 years, at a monthly rental of $500. 00 with an option to Spartan 
to purchase the property outright at a price of between $60, 000 and $62, 500 
depending upon the date of exercise of the option (R. 1184, 1395, 1400- 
1404). There was no negotiation for a shorter term lease. Mr. Brown 
himself, and not Greenville News-Piedmont, desired the option to pur- 
chase (R. 1184-1185). The significance of the foregoing is further appar- 
ent from the fact that STA authority is issued by the Commission only 
for a'temporary" period. (Gec.1.324 of Commission Rules, 1 Pike & 
Fischer R.R. Sec. 51: 324; See also Pacifica Foundation, 9 R.R. 907) 

The request for STA was executed and sworn to by Mr. Brown on 
January 14, 1953. (R. 1398-1399) It was filed on January 15, 1954 (R. 
1740, para. 15). 3 On the same day, Mr. Brown reported to CBS that he 
had worked out an arrangement for the old WFBC-FM site on Paris Moun- 
tain and had filed the "request" to operate from Paris Mountain. Mr. 
Brown also stated Spartan could have used the property previously pur- 
chased. (R. 1385-1386) 


23 The Commission in its decision (R. 1740) only quoted a portion of the STA request. The Commis- 
sion omitted additional statements in the STA request describing the facilities authorized in the original 
permit for Hogback and particularly the significant assertion in the first paragraph thereof: ". . . pend- 
ing construction of the facilities authorized by the construction permit.” (R. 1398} 
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The construction permit for the Hogback Mountain operation spe- 
cified January 25, 1954 as the date by which construction was required 
to commence. (R. 1740) As the Commission found, prior to this date, 
Spartan Radiocasting Company took no step whatsoever looking towards 
construction on Hogback Mountain (R. 1740); nor does the record show 
that anything was done since that date to start construction. Mr. Brown 
did not check as to whether a right-of-way problem he had referred to 
was being worked out; or what the situation might be as to telephone fa- 
cilities; he did not talk with any construction people about problems of 
getting started; nor were there any discussions during that period with 
the Spartan Board of Directors as to plans for going ahead with Hoghack 
or any problems there might be on that score (R. 1217-1218). No men- 
tion was made by Spartan to the Commission of "construction difficulties" 
on Hogback in the request for STA as the reason for the alleged interim 
operation on Paris Mountain (R. 1398-1399). Mr. Brown's explanation 
was that he "didn't know that anything called for it" (R. 1219-1220). 


There was additional evidence, ignored by the Commission, bear- 
ing upon whether Spartan could have intended, at the time it requested the 
STA, to operate a Paris Mountain station only temporarily. Substantial 
costs would have been involved if Spartan had proceeded with construction 
onHogback and in addition, with the alleged temporary station on Paris 
Mountain. The costs of the Paris Mountain "interim" operation would 
have been approximately as much as the costs for the permanent opera- 
tion proposed in the later modification application (R. 1289). It would 
cost Spartan approximately $18, 000 to install a power system on Hogback 


Mountain; approximately $6, 500 to install a telephone system to the moun- 


tain; approximately $2, 000 to build a private road to the location on Hog- 
back, or perhaps more if the State and County didn't cooperate; it would 
cost a minimum of $500-$600 to build a well to get water on Hogback. 
Finally, it would cost $25, 000 to build a transmitter building on Hogback 
Mountain. None of these costs would be incurred in connection with an 
operation from Paris Mountain. These costs exceed $50, 000 (R. 1276- 
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1279). As. pointed out, Spartan had paid $5000 to aquire full title to two 
lots on Paris Mountain (R. 1393-1394). Under the proposed lease for the 
WFBC-FM facilities it was obligated to make all repairs, alterations and 
improvements to make the WFBC-FM facilities suitable for a TV opera- 
tion. It would also incur costs for installation of the equipment. Further, 
Spartan obligated itself to the payment of a minimum of $18, 000 rental for 
the WFBC-FM facilities (R. 1395, 1400-1404, 1184). _ 

It has been pointed out that after Spartan filed its request for STA, 
Appellants objected to a grant, among other reasons, because it was not 
Spartan's intention to operate on Paris Mountain temporarily and that 
the Commission in granting the STA on January 27, 1954, rejected those 
contentions by relying upon Spartan's "express" representations that it 
would operate on Paris Mountain temporarily only and would construct 
the Hogback Mountain facilities for its permanent operation. (10 Pike & 
Fischer R.R. 150; R. 1740) As has also been pointed out, after this 
Court, on March 26, 1954, stayed the grant of the STA, Spartan promptly 
surrendered the STA and almost immediately thereafter filed the applica- 
tion for modification of its permit to authorize permanent relocation of 
its transmitter on Paris Mountain at the identical location and with sub- 
stantially the same facilities as authorized in the STA. (R. 1734-1735) 

It would seem self-evident that upon the basis of the foregoing evi- 
dence (most of which the Commission ignored) the Commission's conclu- 
sion that the untruth of Spartan's representation that it would build its 
permanent plant on Hogback had not been established, relying solely upon 
the self-serving insistence of Spartan's president that he "had not made 
up his mind", was capricious in the extreme. But this is notall. The 
record is replete with self-contradictory and evasive testimony of this 
witness, and contradiction of this witness' testimony by another witness. 
The issue of Brown's credibility was repeatedly raised on the record. 
And a ruling on this issue was repeatedly urged by Appellants but never 
made. : 


The Commission itself rejected testimony by Mr. Brown (R. 1739, 
para. 12) (without characterizing such testimony as untruthful) that it was 
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his "impression" that CBS did not refuse "unequivocally" an affiliation for 
the Hogback Mountain site, and that operation from Paris Mountain was not 
imposed by CBS as a condition to the affiliation. (R. 646, 1073-1074) The 
Commission expressly found, that the negotiations with the network could 
not have left "a doubt in the mind of Spartan's president" that CBS would 
not award Spartan an affiliation for the Hogback Mountain site, (R. 1739, 
para. 12) and that 


"The Findings show that Spartan's CBS negotiations 
left little doubt that, due to an overlap problem with another 
CBS affiliate if Spartan used the Hogback location, CBS 
would require a Spartan operation from Paris Mountain 
rather than Hogback Mountain. . . these negotiations and 
conversations preceding, as well as following the Spartan 
application to the Commission for an STA." (R. 1746) 


But having ruled that Mr. Brown could not be believed on this critical 
point, the Commission, without explaining why, proceeded to accept, with- 
out question, his testimony that he had "not made up his mind" whether to 
operate permanently from Paris Mountain or from Hogback Mountain. 

Mr. Brown insisted repeatedly that CBS did not refuse an affiliation 
for the Hogback Mountain site and that the affiliation promised by CBS was 
not conditioned on Spartan's operation on Paris Mountain (R. 646, 647, 
1073-1074, 1086-1093, 1100-1101, 1107-1108, 1206-1207). He testified 
that at the first meeting with Mr. Akerberg in December 1953, the latter 
did not refuse an affiliation for the Hogback site but wanted to study it and 
think it over some more and asked Mr. Brown to come back later for CBS' 
decision as to an affiliation at the Hogback site (R. 1073-1074). Mr. Brown 
first testified that at the second meeting with CBS, he was pretty sure that 
he did re-urge Hogback" (R. 649) but later he testified that he could not 
"recall" if, in the subsequent negotiations with CBS up to the time CBS 
agreed to affiliate with Spartan, he re-urged the Hogback site as the basis 
for an affiliation (R. 1086-1093). Still later he testified that if he had 


indicated to CBS any intention to go ahead with a permanent operation on 
Hogback Mountain, he "certainly did not believe" that he would have been 
able to get an affiliation (R. 1206-1207). 
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In response to questions as to whether CBS had advised him that an 

affiliation would be given if Mr. Brown were successful in locating his 
transmitter on Paris Mountain Mr. Brown testified that the affiliation was 
“absolutely not" based on the Paris Mountain operation R. 636). Mr. Brown 
testified later that, when CBS studied the Paris Mountain proposal, Mr. 
Snyder, a CBS staff member "said they had decided to affiliate, give us an 
affiliation" (R. 1103-1105). Still later, he testified, in response to the 
Examiner's questions that Mr. Snyder told him that : 


"There was no question if I could get the Paris 
Mountain site, and I guess the transmitter over there 
that they would affiliate with us. 


The Presiding Officer: Is that what Mr. “snyder said ? 


The Witness: Well, I don't recall if I am sure he said 
it." (R. 1106-1107) 


Mr. Brown's testimony” ‘was refuted by Mr. Akerberg emphatically, 
on virtually all these significant and critical matters. He testified that he 
told Mr. Brown at the very first conference in December, 1953, that the 
Hogback Mountain site "did not fit into our picture at all in their chances 
for an affiliation at Hogback Mountain." His answer to the question of whe- 
ther there was "any understanding at the end of that conference that CBS 
was to give any further decision with respect to Hogback Mountain, was, 
"Absolutely not" (R. 1324), which was a flat and unequivocal repudiation 
of Brown's testimony that there was such an understanding (R. 1073-1074). 
He further testified that at the second conference, also in December, 1953, 
Mr. Brown requested a CBS affiliation on the basis of a proposal for "a 
relocation of their transmitter to a site outside of Greenville, a place 
called Paris Mountain." (R. 1324). Mr. Akerberg advised Mr. Brown 
that "if Mr. Brown was successful in relocating his transmitter at the Paris 
Mountain site that we would affiliate with him." (R. 1325) When further 
questioned as to what the understanding was as to —s the Paris 
24 ‘Throughout Mr. Brown's testimony on these matters, the Examiner found it necessary to intervene to 
issue repeated admonitions to Mr. Brown concerning his unresponsive answers and to press for responsive 
answers (R, 1107, 1118, 1152-1153, 1159, 1167-1168, 1182). Mr. Brown repeatedly failed to answer 


questions directly. (T. 1087, 1089, 1091, 1092, 1101-1103). Mr. Brown repeatedly answered that he 
could not remember (R. 1086, 1087, 1088, 1091, 1093, 1094, 1096, 1098, 1136- i as 
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Mountain operation was to be a temporary or permanent operation, Mr. 
Akerberg stated that an interim operation was mentioned by Brown, to which 
Mr. Akerberg agreed, if Spartan could obtain certain existing FM facilities 
on Paris Mountain but that the understanding reached as to "permanency, 
however, was to build a great big transmitter plant on Paris Mountain." 
(R. 1325) In further explanation, Mr. Akerberg testified: 


"Q. In other words, the discussion was that it would 
be a temporary operation on Paris Mountain initially, but 
that it would be a permanent operation from that particu- 
lar location ? 


"A. That is right, absolutely right. 


"Q. That the interim operation was to be an interim 
operation to the Paris Mountain operation ? 


"A. Exactly." (R. 1325-1326) 2° 
In an effort to find corroboration of the self-serving assertions of 

Mr. Brown that at the time he applied for the STA, he had not "made up 
his mind definitely"' as to whether Spartan would operate permanently from 
Paris Mountain or from Hogback, the Commission seized upon a grossly 
unwarranted, and indeed a disingenuous inference based upon testimony 
by Mr. Akerberg referring to Mr. Brown as a "vacuum cleaner salesman" 
in urging the Hogback site. (R. 1741, 1756) It has been pointed out that 
the Commission did not set out the proper chronology of events in the con- 
versations of Mr. Brown with CBS. Mr. Akerberg testified that the CBS 

affiliation contract (for two years) (R. 1411) was signed by CBS after 
Spartan obtained a Paris Mountain site stating "the whole agreement was 
Paris Mountain". (R. 1334) He stated that "Mr. Brown came back to me 
on the telephone, and he was always like a vacuum sweeper salesman, he 
was always trying to sell something again." (R. 1333) Questioned fur- 
ther, however, as to when Mr. Brown "kept coming back", Mr. Akerberg 
testified positively and unequivocally that after the first meeting in Decem- 
ber, 1953, Mr. Brown never re-urged the Hogback site until after the 


250 Mr. Akerberg later reaffirmed this understanding with respect to the permanency of a Paris Mountain 
operation by testifying: 
" .. . we were interested in a location on Paris Mountain, and we were interested 
in a temporary STA on Paris until such time as they were able to construct and operate 
full-blast their new plant on Paris Mountain.” (R. 1330) 
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affiliation agreement based on Paris Mountain had been signed and after 


this Court had stayed the grant of the STA and Spartan had cancelled the 
STA. Mr. Akerberg's specific testimony was that when he learned that 


Spartan had requested cancellation of the Paris Mountain authorization, 
he phoned Mr. Brown to advise him that CBS was giving notice of can- 
cellation of the affiliation agreement, and that it was only then and for the 
first time since the original meeting at which CBS had rejected the Hog- 
back site that Mr. Brown mentioned Hogback. ”° | 

Mr. Akerberg's testimony, which the Commission used out of con- 
text, flatly contradicted testimony of Mr. Brown which was relied upon 
by the Commission, not only with respect to the subject matter of the call 
but also with respect to the date. For Mr. Brown had stated that a call 
was made by Mr. Akerberg on Jan. 29, 1953, to inquire as to why Spar- 
tan had applied for a temporary instead of a permanent authority on Paris. 
(R. 1196, 1364)” As is shown by Mr. Akerberg's testimony quoted in 
footnote 26, _ Mr. Brown's testimony could not have been true if Mr. 
Akerberg's testimony was true. At best, the conflict in the testimony re- 
quired either that the Commission make no finding on the point, or explain 
why Mr. Brown rather than Mr. Akerberg was to be believed. Here again, 


the Commission compounded its error by refashioning the evidence to suit 


its purpose. 
From the facts recited above, it could only have = logically and 
reasonably concluded that Spartan had completely abandoned Hogback when 


26 mr. Akerberg's testimony was as follows: 


"By Mr. Cottone: 
Q. When you say Mr. Brown kept coming back to you, when did he ides coming back to you? 
A. He didn't keep coming back to me then, Let me get the record strate on this. 


Q. All right. 

A. When I learned that he had canceled or asked for a cancellation of his STA on Paris Moun- 
tain, I called him on the telephone, in Clemson, or some place — wherever that is, I don't know — 
Georgia, or what not, and told him what I was going to do. He was so convinced in his own mind that 
he would be able to get me back on the Hogback track, he said ‘I still want to talk to you about Hogback 
Mountain." That is the only approach he ever made to me. He was still convinced he could sell us on 
Hogback Mountain. 

Q. At the time he first came in with the Paris Mountain operation propos at the second meet- 
ing, did he at that time make any pitch for Hogback, do you recall? 

A. No, he didn't talk about Hogback then.” (R. 1335) 

shi According to Mr. Akerberg*s testimony, it could not have been true that he called to inquire why Spar- 
tan had applied for temporary instead of permanent authority, For Mr. Akerberg expressly testified that he 
had agreed to a temporary operation on Paris Mountain by use of the WFBC-FM facilities but only as a pre- 


liminary to a later permanent larger operation on Paris Mountain, (R, 1325- Asa. 1335) 
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it applied for the STA. But, even accepting as fact that Mr. Brown "had 
not made up his mind" whether Spartan's permanent operation was to be on 
Paris or Hogback when he applied for the STA, it defies all logic and rea- 
son how the Commission could reasonably conclude that misrepresentation 
was not established. The issue was: Did Spartan tell the truth when it ex- 
pressly represented to the Commission that it was requesting a STA for an 


interim operation on Paris Mountain to use temporarily until it constructed 
its permanent facilities on Hogback Mountain? If Spartan had not "made 

up its mind" whether to construct its permanent facilities on Paris Moun- 
tain or Hogback Mountain, how in all reason, can it be said that it had not 
been untruthful in its sworn request for STA? For the representation on 
which the Commission relied in its opinion granting the STA was an express 
affirmative representation that Spartan expected and intended at that time 
to proceed to construct the Hogback Mountain facilities as its permanent 
facilities. 

The Commission's findings in paragraph 16 are themselves complete- 
ly contradictory. (R. 1741) In one breath, the Commission found that at 
the time Spartan filed its request for STA, it intended to proceed with con- 
struction on Hogback. The Commission next found that Spartan's president 
had not decided whether when those facilities were completed, he would 
operate there irrespective of a CBS affiliation. Nevertheless, in the very 
next breath the Commission found that at an earlier date, Brown had not 
made up his mind whether to use the Paris Mountain site or the Hogback 
Mountain site as his permanent location. Aside from the inherent contradic- 
tion in the findings in this paragraph, these findings are themselves noth- 
ing more than a patch-up of Brown's testimony. For it is impossible to in- 
fer even from that testimony any basis for making such findings. 

The Commission's reasoning in paragraph 5 of its Conclusions (R. 
1746-1747) is patently tenuous, nonsensical and irrational. The Commis- 
sion conceded that "the likelihood was or the probabilities were that Spartan 
must have intended at the time of its application for STA to employ Paris 
Mountain as its permanent transmitter location" (R. 1746). Yet in the 
next breath it baldly concluded that Appellants had failed to meet their 
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Burden of proof on the misrepresentation issue. The Commission went 
on to enunciate the nonsensical and impossible standard that Appellants 
should have shown, not what a reasonable person must have intended, but 
what Mr. Brown, as a presumably unreasonable person, intended; also 
that as such a person he had no further intention to use Hogback as the 
permanent location at the time he requested the STA. Under this theory, 
the only way Appellants could have proven the misrepresentation was to 
have wrung from Mr. Brown an outright confession that (a) he had not told 


the truth in his request for STA and/or (pb) that he had positive "intent to 
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deceive". Clearly the absurdity of such a novel and unprecedented stand- 


ard must make it obvious that to the Commission's way of thinking, there 
was nothing which Appellants could submit by way of evidence that ae 
dislodge it from its fixed determination to defend its grant to Spartan.” 


28 A ppellants, in their exceptions and brief, not only pointed out to the Commission that assuming 
motive was required, the Examiner had himself found a motive when he found that Spartan had used the 
STA procedure for “strategic” purposes to get a “foothold.” (R. 1540) Appellants also pointed out, but 
the Commission ignored, that in any event this Court had held in Independent Broadcasting Co, v. 
F.C,C,, 89 U.S. App. D.C. 396, 193 F. 2d 900 at p. 902: 


“The Supreme Court has held that a corporation's application for station license 
may be rejected because of deception or concealment of facts even though the decep- 
tion served no purpose and the concealed facts were immaterial; and that the innocence 
of some stockholders cannot immunize the oe from the sities teeta of decep- 
tion (FCC v. WOKO, Inc., 1946, 329 U.S. 223. 


Indeed, if proof of motive were necessary, it is supplied in the Commission’ s own finding that Spar- 
tan desired an STA in order to play for time to make up its mind whether to operate permanently on Paris 
or Hogback, and in order to be able to play a cozy game by which it could deceive CBS into believing, 
after giving an affiliation for Paris Mountain, that Spartan would remain on Paris Mountain, whereas by 
getting an STA, Spartan wanted to leave itself free to jump in whatever direction served its own interest. 
(R. 1741) Clearly, the use of Commission processes for this purpose demonstrates a decided and purpose- 
ful motive and propensity to deceive. 


29 ‘The capriciousness of the Commission's ruling on this issue is highlighted by Commissioner Webster's 
so-called concurring opinion (R. 1758). Commissioner Webster stated that the evidence on this issue gave 
him “pause”, and that he entertained doubts as to whether Spartan had truthfully represented its intentions. 
Nevertheless, he went on to state that he had determined to resolve his doubts in favor of Spartan. Why 
he made such resolution is not clear, At best, his views can only be sonar to be disagreement rather 
than concurrence with the conclusions of his colleagues. 
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I. The Commission Made No Findings of Fact, Gave No Rea- 
son, and There Was No Evidence of Record, Supporting the 
Required Statutory Determination That Public Interest, Con- 
venience or Necessity Would Be Served by Grant of Spartan's 
Modification Application: But on the Contrary the Commis- 
sion Arbitrarily and Capriciously Refused to Give Required 
Decisional Consideration to, and Erroneously Rejected, Sub- 
stantial Additional Evidence of Record showing that Public 
Interest, Convenience or Necessity Would Not Be Served 
by a Grant of that Application. 





It is conceded in the Commission's decision, and it should therefore 
not be open to argument here, that in the Commission's own words — 


"However, for the purposes of this proceedings, it is not 
sufficient to state that the minimum requirement of our 
Rules is met and to lay the matter to rest. We must de- 
termine whether the public interest would be served by a- 
grant of Spartan's application for modification of construc- 
tion permit. In reaching this determination, a number of 
factors must be considered." (R. 1749) 


Appellants have shown that the Commission made not a single find- 
ing and gave not a single reason, showing how public interest, convenience 
or necessity would be served in the light of any facts developed in connec- 
tion with the subjects previously discussed. It has also been shown that 
all of the evidence on these issues, including the evidence on which the 
Commission did make findings of fact, and other evidence upon which it 
refused to make findings or otherwise rejected, logically supported a con- 
trary determination; i.e., that public interest, convenience or necessity 
would not be served by a grant of that application. 

Further, an examination of the Commission's decision shows that 
there is nothing in that decision, by way of findings of fact or reasons, 
upon the basis of which the Commission could support the determination 
required by Section 307 and 309 of the Communications Act. For this rea- 
son alone, the Commission has patently violated its statutory responsibil- 
ity, and its action must therefore be reversed. This result is required 
by the decision in Clarksburg Publishing Co. v. F.C.C., __ U.S. App. 
D.C. _, 225 F. 2d 511, where this Court stated: 
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", . . However unwittingly, the Commission seems to 
have assumed the defense of its grant, rather than the pub- 
lic interest, as its primary role in the proceedings. "' 


and further: 


"We are not informed — and we do not say — whether 
the Commission's action satisfied the rule's specific re- 
quirement for completion of ‘processing and review’. But 
we point out that neither the Commission's 'review' func- 
tion under the rule nor its licensing function under the stat- 
ute is performed merely by a determination (set forth earl- 
ier in its notice for consolidated hearing), that both appli- 
cants were ‘legally, technically and financially qualified' 
to receive the grant. The Commission does not stand in 
the position of a 'traffic policeman with power to consider 
merely the financial and technical qualification of the ap- 
plicant.' 35/ The preliminary determination, made on the 
basis of information required by Sec. 308 (b), 36/ is neither 
a substitute for nor the equivalent of the conclusion required 
by Sec. 309(a). Even under the Commission's rules, these 
are separate determinations. 37/ And it is clear that Sec. 
309 (b)'s mandate — requiring, apart from the earlier find- 
ing, a considered finding that the grant will serve the pub- 
lic interest — must be followed even where an application 
is unopposed. 

"35/, 36/, 37/" (Discussion and citations in footnotes 
omitted) ~ 


In addition to the evidence adverse to a grant discussed in the previous 
points, Appellants submitted substantial evidence which the Commission 
improperly refused to consider, or which it rejected outright; and as in the 
other instances already discussed, it sought to controvert or rebut this evi- 
dence by making findings which had no record support. This additional evi- 
dence concerned the question of whether continuance of local television serv- 
ice in two cities would be endangered by a grant of the Spartan application, 
as against the alternative that three cities, Spartanburg, Greenville and 
Anderson, could each have local television service if that application is 
denied. 

It was the Appellants’ contention throughout the proceedings, that the 
probable loss to the public in Greenville and Anderson of their local outlets 
as a result of the proposed Paris Mountain operation, would violate the 
principles of a fair, efficient and equitable distribution of facilities in that 
the public would lose two local services, and also that such grant would 
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otherwise be inconsistent with the public interest in that heavy public in- 
vestments in UHF receiving equipment in the Greenville and Anderson areas 
would be lost. Nevertheless, the Commission refused to reach the ques- 
tion of public injury because it concluded that economic loss had not been 
shown. This conclusion is patently arbitrary since the Commission not 
only refused to take into account substantial uncontroverted evidence show- 
ing the inevitability of economic loss, but adamantly shut its eyes to the 
logical impact of its own findings of fact, and refused to admit universally 
known and conceded facts which impelled a contrary conclusion. 

The facts of record, summarized below, overwhelmingly establish 
the clear and present danger of immediate and irreparable injury to Ap- 
pellants' stations; and logically required the conclusion that it was more 
than probable that either or both the Greenville and Anderson UHF stations 
would be driven off the air in the event Spartan's modification application 
were to be granted. 

A television station receives its revenue from four major sources: 
(1) Sale of time locally (both announcements and programs); (2) Sale of 
time nationally or national spot business; (3) Network revenue; (4) Mis- 
cellaneous revenue such as talent charges, production charges, etc. (R. 
283, 459-461). Network programs are a very important and invaluable 
adjunct of the station's general operation (R. 286, 291, 470). The network 
programs tend to draw the greatest listening audiences. Hence, the spon- 
sorship of these programs and the adjacent time periods are most attrac- 
tive to advertisers (R. 286, 470). 

The station receives a percentage of its rate card for carrying net- 
work program (after giving a number of free hours to the network) (R. 462, 


30 in its order of designation, the Commission included a caveat that it might later decide that such in- 
jury is irrelevant. (R. 1736-1737 f.n. 1) However, relevance of the economic injury issue is no longer in 
question since the Commission in its final decision did not reject Appellants’ showing upon the ground of 
relevance. Relevance must therefore be conceded for purposes of this appeal. Moreover, inasmuch as the 
showing of economic injury was offered not simply to show private injury to Appellants per se but to show 
the resulting public injury, its relevance can, in no event, be doubted in view of the express statement of 
the Supreme Court in F.C.C. v. Sanders Bros. Radio Station 309 U.S. 170 at 475-476 to the effect that 
injury from competition must be taken into account where it has a bearing upon the public interest. This 
Court has frequently held to the same effect. (Colorado Radio Corp. v. F.C.C. 73 App. D.C. 224, at p. 
227, f.n. 4, citing the Sanders case and Tri-State Broadcasting Co. v. F.C.C., 71 App. D.C. 157 and 
WOKO, Inc. v. F.C.C. 71 App. D.C. 228) 
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464) A substantial portion of its revenue comes from the sale of national 


_and local spot announcements, and the time adjacencies around the network 
programs are the most desirable (R. 286, 464-465, 469-470) Also, the net- 
work program has the further beneficial effect of increasing the value of the 
program periods on either side of the network show (R. 470). Hence the ad- 
vertiser is more desirous of purchasing this period since > he believes he will 
have a larger audience (R. 470-471). 

Also advertisers desire to follow the leader (R. 470-471) The local 
advertiser wants to advertise on a station that has the most popular national 
network programs. Local dealers of nationally distributed products therefore 
tend to place spot business or purchase local programs on the same station 
as the national advertiser. (R. 472). It is well established that the Columbia 
Broadcasting System, the network with which WAIM-TV was affiliated (R. 
1544) is one of the two most popular network organizations and traditionally 
sells greater amounts of commercial programming (R. 286, 291). 

Even though a certain station happens to be an affiliate, it cannot auto- 
matically carry the desirable network programs. The advertiser must place 
an order for that station (R. 288-289) To the extent the station is unable to 
obtain adequate network programs--even assuming it is a network affiliate— 
it loses network revenues; it also loses the revenue from spot and program 
business in the time periods adjacent to the network programming; and it loses 
revenue from local advertisers who are not attracted by the less popular lo- 
cal station carrying the less popular type of programming. Finally, it loses 
local and national business because of the obvious split in audience (R. 286- 
288). Even where a station is faced with new competition from a station with 
a different network,” the existing station stands in danger of losing its own 
network programming. The reason is that a national advertiser may have 
programs on several networks. To the extent that the new competitor in the 
local market has the popular CBS network, it is likely that even if the national 
advertiser had an ABC program on WGVL, it would be canceled because the 
national advertiser would also have a program on CBS. WGVL has had this 
very experience (R. 291-292). 


a WGVL, at the time of the hearing was affiliated with ABC. (R. 1543) 
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The expenses of a station are substantially increased (or there is a nec- 
essary curtailment of local services to cut costs) when the local station is 
unable to carry an adequate lineup of the network programs (R. 471-472). For 
example, if a station receives network programs, either sustaining or com- 
mercial, the local costs of the station are substantially reduced in compari- 
son with a station which must itself produce local live programs or purchase 
films as substitutes for the network programs (R. 287,471). Not only is there 
an increase in the cost of operation from a program point of view, but there 
are also increased sales costs which stem from the increased effort neces- 
sary to obtain additional time sales in a competitive market (R. 287). The 
quality and popularity of programming on the local level or through the pur- 
chase of film is normally not as high as network programming (R. 472-474). 
Of course, high quality film and local live programs can be produced, but 
only at a substantial increase in cost (R. 473-475). Networks and advertisers 
avoid duplication of coverage. "The cost per thousand factor", so important 
to advertisers, makes inadvisable having affiliates who serve substantially 
similar areas and advertisers do not purchase needless duplicated coverage 
(R. 288-289, 1332). 

Station WGVL commenced operation on August 1, 1953, with programs 
from three networks: The National Broadcasting Company, the American 
Broadcasting Company (ABC) and DuMont Television Network (R. 239). In 
January 1954, Station WFBC-TV operating on Channel 4 in Greenville, went 
on the air and the National Broadcasting Company affiliated with WF BC-TV 
(R. 239-240). Immediately, a substantial impact on the programming and 
operation of WGVL was felt (R. 250-251). Network programs were moved 
to the new station and the station had to increase its live production and its 
use of films (R. 251, 254-256). Also, the adjacencies moved with them. 

(R. 286) Live productions, as indicated, are more expensive than merely 
running network programs; also, of course, the film costs increased (R. 251, 
254-256, 287). This expensive substituted programming coupled with a loss 
of network and spot revenue, in fact, necessitated a reduction in the amount 
of live programming locally produced and by April, 1954, the live program- 
ming had been cut from 85 hours to 46 hours (R. 255, 691-692). Film pro- 
gramming, which normally is less expensive than live, rose. (R. 691-692) 
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However, because the station still retained its ABC affiliation, it was able to 
build back its network hours and by September 1954, it was carrying 140 net- 
work hours (R. 255, 691-692). 

In the fall of 1954 WLOS-TV another VHF station in Asheville, N.C. 
commenced operation in this general market (R. 255). WLOS-TV obtained 
an ABC affiliation; hence, both WGVL and WLOS-TV were competing for the 
Same programs and advertisers (R. 288-289). WGVL again showed a sub- 
stantial decrease in the number of network hours (R. 255, 288-289), and na- 
tional spot revenue dropped (R. 289). Once again, WGVL had to substitute for 
the loss of this programming, and film programming necessarily increased 
(R. 255, 691-692) as well as sales costs (R. 256). With the loss of the net- 
work programs in both January and September of 1954, the economic prob- 
lems of the station became increasingly difficult to solve, with rising costs 
and no corresponding increase in revenue (R. 255-256, 287-289). a 

When WFBC-TV went on the air in January of 1954, the revenue of 
WGVL dropped by approximately $8, 000 (R. 255-256, 283-284). This includ- 
ed a loss of local revenue of $2, 300, a loss in national spot revenue of $5, 000, 
and a loss of network revenue of about $500 (R. 283-284). The loss of the 
programs accounted for the loss in national spot business and the loss of net- 
work revenue. (R. 286-287). The loss of local revenue was substantial (R. 
287). With the entry of new competition into the market certain local adver- 
tisers automatically went to the new station. Also, WGVL could no longer 
deliver all of the television viewers in the area and popular network program- 
ming was now available on the competitor's station, WFBC-TV . Hence, the 
entry of new competition with the popular network amounted immediately to 
a substantial drop in local revenue (R. 287). This same result occurred when 
WLOS-TV went on the air. * 

The increased costs and the reduced revenue resulting from the twonew 
competitors soon began to reflect themselves in the programming operation 
of WGVL (R. 256). The number of live programs were reduced substantially 
and substantial reliance was placed upon films. The reduced economic cir- 
cumstances made the carrying of live programming difficult (R. 255-6, 1542 - 43). 


82 In its final decision the Commission by adoption of certain paragraphs of the inital decision (R. 1744} 
made some of the findings in this paragraph (R. 1541-1543). 
33 Some of evidence in this paragraph was adopted by the Commission. (R. 1541- “1549 





42 


_ Appellant Greenville invested over $200, 000 in Station WGVL (R. 685). 
Operating losses since the station went on the air totaled almost $200, 000 
and the current total net work of the company is only $4, 040.19 (R. 1543). 
Current liabilities exceed current assets in a ratio of 2 to 1 and the working 
capital position of WGVL has been presently seriously impaired (R. 1543). 
Based on the foregoing, it is the expectation of Greenville Television Com- 
pany that it will be required to surrender its license in the event the station 
proposed for Paris Mountain should be established and operated as a CBS 
affiliate. (R. 1542-1544). 

The operating experience of Appellant Hall in Anderson has been simi- 
lar. Mr. Hall invested some $235, 000 for equipment alone in WAIM-TV 
(R. 334-335). It was the second UHF station in this general market. It 
had to engage, and did engage, in extensive promotional activities in order to 
establish UHF. (R. 417-418) It successfully negotiated and obtained a CBS 


affiliation. (R. 1544) Since WAIM-TV went on the air in December, 1953, it 
has sustained operating losses for the year 1954 of almost $45, 000 and in the 
first three months of 1955, it has sustained losses of approximately $8, 000. 


(R. 1545) Upon the announcement of Spartan regarding the location of its 
station on Paris Mountain, WAIM-TV received cancellations of business. 
(R. 425-428, 1544-1545) 

Spartan's service area will include all of the area now served by WGVL 
and WAIM-TV and much more. (R. 709) Because of its proposed Paris Moun- 
tain operation, it has obtained a CBS affiliation. (R. 1738-1741, 1753) Since 
advertisers will not buy duplicated coverage (R. 291-292, 1332), CBS net- 
work advertisers will inevitably select the wide-area, regional coverage of 
the Spartan VHF operationover the localareasmall market of the WAIM-TV 
UHF operation, and similarly, national spot advertisers will buy adjacencies 
on the station getting the network programs. (R. 286, 289, 470) 

The foregoing evidence of record overwhelmingly established that Ap- 
pellants’ UHF stations WAIM-TV and WGVL would suffer extreme economic 
injury and would be confronted with insurmountable competitive disadvantages 
in the event of entry of Spartan's station into the market, operating as pro- 
posed from the Paris Mountain location. The Commission however refused 
to reach the conclusion so clearly and compellingly required by the facts of 
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record. Instead, the Commission made the bald, unreasoned assertion that 


no satisfactory showing of economic losses had been made, and insisted, 
despite the affirmative, uncontroverted evidence of record that the claimed 
injury was a matter of speculation, the very same ground it erroneously used 
in its earlier decision which was reversed by this Court. (Greenville Tele- 
vision Company, et al. v. F.C.C., 95U.S. App. D.C. 314, 221 F. 2d 870) 
To support its far-fetched conclusion also, the Commission made the bald, 
completely unwarranted, and patently untruthful assertion (R. 1754) that 
Appellants would not "be operating at a competitive disadvantage with VHF 
television stations, in view of the wide distribution of UHF receivers in the 
service area of each of their stations. '' Here again the Commission manu- 
factured a finding out of thin air, for not only is it impossible to find any rec- 
ord support for such a reference to "wide distribution of UHF receivers, "' 
but the record evidence summarized above showed the very contrary. Fur- 
ther, this Court knows that the Commission knows better for its own state- 
ments to this Court and to the Congress of the United States directly contra- 
dict this outrageous assertion. The Commission in opposing a stay in this 
Court in Premier Television, Inc., etal. v. F.C.C., et al. (Case Nos. 

13, 057 and 13, 058) stated to this Court as follows: : 


"But of main import is the fact that all of the assertions of 
network losses rest not on any factual basis but on petitioners' 
reading of the alleged history of UHF-UHF(sic) competition. This 
history, however, was not made with respect to the impact of 
a single new VHF station on UHF stations with over two years 
entrenched operation and 100% UHF set saturation, as in the 
instant case. And in such a situation, it is submitted there is 
no justification for assuming that the one new VHF station will 
preempt all or even the great majority of the network programs 
presently being carried over both of the UHF stations. '" (Oppo- 
sition of F.C. C. to Petitions for Stay, ced 10, 1956, p. 

15) (Emphasis added) 


The instant case involves the advent of a second VHF station into the 
Greenville and Anderson areas. And the Commission itself has implicitly 
urged this Court to believe that in the very type of situation presented here 
irreparable injury to the UHF stations would result.“ 

34 The Commission's recognition of the difficulties encountered by UHF stations led to the institution of rule 


making proceedings looking towards a solution of the problem, The Commission stated in the Notice of Pro- 
posed Rule Making in Docket 11532: (1 Pike & Fischer, R.R. p. 53:573} (Cont ‘d) 
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Appellants requested on the record that the Commission take official 
notice of its own statements in June, 1954, before the Subcommitee on 
Communications of the Senate Interstate and Foreign Commerce Committee 
showing the competitive disadvantages confronting UHF stations throughout 
the country. This was refused by the Examiner and the Commission upon the 
patently erroneous ground that it was "hearsay". (R. 475-483, 1744-1745). 
These statements and its more recent testimony in February, 1956, before 
the full Committee (See Appendix B) affirmatively recognize that UHF sta- 
tions cannot exist and survive where they are intermixed in the same or 
contiguous markets with multiple VHF stations. Thus, in the testimony of 
Chairman McConnaughey before the Senate Interstate and Foreign Commerce 
Committee, he specifically conceded that the advent of a second VHF station 
¢pelled the doom of UHF stations. (See Appendix B) 

Finally, the facts recited in the Examine r's findings (R. 1542-1545) spe- 
cifically adopted by the Commission (R. 1744), logically required the Com- 
mission to find the great probability that Appellants' stations could not con- 
tinue to operate if the Spartan application were granted. 

The capriciousness of the Commission's conclusion is compounded by 
both the Examiner's and the Commission's refusal to permit testimony by 
Appellants' expert economic witness, (R. 475-477). The testimony of Ap- 
pellants' economic consultant was rejected because it was deemed to be too 
"speculative". (R. 477) The ruling was not based upon any recognized ex- 
clusionary rule of evidence. * If the facts which the Examiner and the Com- 
mission permitted Appellants to place in the record were not sufficiently con- 
vincing, the Commission can hardly be heard in this Court and in this case 
to assert that its conclusion that there would be no injury was proper when 


(footnote 34 continued) 
“But despite this tremendous growth, it is evident from recent experience that a nationwide 
competitive television service has not been realized to the extent contemplated at the time 
the Commission issued its Sixth Report and Order. Many of the smaller communities are 
without a first local outlet and the expansion of multiple, competing services in the larger 
economic and population centers of the country is lagging. Difficulties encountered in 


achieving successful operation of stations in the UHF band have been a significant factor 
leading to this situation.” (Emphasis added.) 


35 The ob jection of Spartan and the Broadcast Bureau was also that the evidence was speculative. (R. 476) 
The Commission, in its final decision (R. 1744-1745) states that it agreed with the Examiner's ruling; but 
it referred to the evidence as “opinion”. It was not explained, however, why “opinion”, which was based 
upon a foundation laid in previous questions to the expert witness conceming his knowledge of arrangements 
and practices that have existed in the industry, was improper. (R. 451-460) 














45 7 
it refused to allow Appellants to place in the record other evidence on the 
issue. For as this Court stated in a virtually identical situation in its re- 
cent Decision in City of Pittsburgh, et al. v. Federal Power Commission, 
U.S. App. D.C. __, Case No. 12, 895, decided March 8, 1956: 


m _ Becinsien of proferred proof was error. 19/ Having 
precluded the barge operators from proving injury, the 
Commission cannot now be heard to complain that the rec- 
ord contains no proof. " : 

19/ (Discussion in footnote omitted. ) 


The Commission's conclusion that the record does not establish eco- 
nomic injury to Appellants" station by the operation of ws PA-TV on Paris 
Mountain must therefore be reversed. The Commission's conclusion in 
this regard is completely predicated on a flagrantly arbitrary and caprici- 
ous refusal to consider overwhelming evidence of record which establishes 
the exact opposite. It was only by its complete reje ction of 
the overwhelming facts of record that the Commission was able to conclude 
further that "It thus becomes unnecessary to weigh the probability of loss of 





service against any advantages deriving from a grant of Spartan's application". 
(R. 1754) Clearly, this further conclusion of the Commission must therefore 


be reversed. 
a * * 


It has been shown that the Commission did not make a single affirm- 
ative finding or advance a single reason showing how the public interest 
would be served by the authorization in question, despite its own explicit 
recognition that it was required to do so. (R. 1749) On the contrary, the 
record herein established and Appellants urged many reasons why the mwe 
will not be in the public interest. : 

First, the record is clear, as has been established above that the 
abandonment of the original Hogback Mountain site in favor of Paris Moun- 
tain would result in a degradation of service in the respects shown in the 
discussion under Point I. Outstanding among the many facts shown is the 
fact that over a quarter of a million people who would have received Grade 
A service from Hogback Mountain would receive no service from Paris 
Mountain (R. 706), and the fact that by moving to Paris the proposed 
WSPA-TV contours will now be entirely within the contours of the 
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Greenville VHF station, WFBC-TV. Thus, the Commission's grant would 
deny service to substantial areas entitled to be served by a station assigned 
to Spartanburg, and result instead in_ shifting the service areas so 
as to duplicate completely the existing service of the station assigned to 
Greenville. (R. 707) 

Second, the termination of operations by two UHF stations as a result 
of grant of the Spartan application carries serious public consequence. Sta- 
tion WGVL and WAIM-TV provide a local service to their communities. 

In the case of WAIM-TV, it is the only station which provides a local serv- 
ice to the City of Anderson. (R. 1744). Spartan's operation would not, as 
the Commission found (R. 1743-1744), provide local programming for these 
communities. The principal sufferer from the cessation or curtailment of 
operations of WAIM-TV or WGVL would be the public which has invested 
several million dollars in equipment capable of receiving UHF service (R. 
281-282, 450) since WGVL and WAIM-TV render the only UHF service 
available in this area. On the other hand, since the application is for modi- 
fication of permit, and other locations for Spartanburg's station were avail- 
able and feasible, denial of the application would not deny Spartanburg its 
local station. 

The need for survival of UHF stations and their attainment of equality 
of competitive opportunity with VHF stations, is manifestly an important 
public interest consideration. The authorization of the Paris Mountain op- 
eration permits a VHF station to enhance the tremendous competitive ad- 
vantages it would normally enjoy, by allowing it to shift its originally pro- 
posed service area to gain business which it would otherwise not be able 
to get and which at the same time can come to it only at the expense of UHF 
stations whose survival is threatened by such move. The requirements of 
a fair, efficient and equitable distribution of television service must also 
necessarily take into account the possibility of the threatened destruction of 
UHF stations and the injury to the public from the loss of diversified pro- 
gram services and the incalculable benefits of competition. 

The Commission ignored all these considerations although they were 
repeatedly advanced by Appellants throughout these proceedings. And de- 
spite the clear mandate of the Communications Act Section 307 and 309) 
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and the Commission's own explicit recognition (R. 1749) of its statutory 
obligation, it persisted in reaching a result flatly inconsistent with those 
considerations without finding a single counterbalancing consideration or 
fact showing how the Paris Mountain authorization wilh serve the public 


interest. 


IV. The Participation In the Final Decision of a Commissioner 

Who Did Not Hear Oral Argument Is In Violation of the Ex- 

rg Requirements of Section 409 of the Communications 

On November 14, 1955, the Commission, with Commissioner Mack 

absent, held oral argument (R. 1646). On March 7, 1956, the Commission 
issued the decision under review herein. Although the decision purports 
on its face to have been taken by a vote of five Commissioners to one, 
(R. 1734) the Commission's Decision is in practical effect an action mak- 
ing the Spartan grant effective by a vote of only two of the Commissioners 
who heard oral argument. For, Commissioner Mack who voted for the 
grant did not hear oral argument; Commissioner Lee on the other hand, 
who abstained from voting and was present when the final action was taken 
on March 9, 1956, did hear oral argument (R. 1646) and in one recent prior 
decision was recorded as being opposed to a grant involving a transmitter 
move less distant from the principal community than the move in the in- 
stant case; (In re Application of Gulf Television Co. , 12 Pike & Fischer, 
R.R. 447) Commissioner Webster, although recording himself in favor of 
the grant in a so-called concurring opinion, expressed his doubts as to the 
question of misrepresentation and concealment of facts | (R. 1758); and 
RDS IOOEE Hyde who also concurred in a separate statement, voted in 
a separate action taken simultaneously in these very proceedings, against 
making effective the grant involved herein. (R. 1731-1 133) Accordingly, 
since Commissioner Bartley dissented, (R. 11759) the only Commissioners 


who heard oral argument, who may be regarded as in favor of the action 
under review are Commissioners McConnaughey and Doerfer. 
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The participation of Commissioner Mack in the decision is clearly 
in flat violation of Section 409 (b) 36 of the Communications Act of 1934, 
as amended and vitiates that decision and renders it null and void. The 
provisions of the statute are clear and explicit and permit of no equivo- 
cation. As this Court ruled with respect to the failure of the Commission 
to observe other requirements in that section in Channel 16 of Rhode Is- 
land, Inc. v. F.C.C., decided Jan: 12, 1956, _ U.S. App. D.C. 
3% Ee OM 


“Because of this failure of the Commission to observe 
statutory procedure, it is necessary for us to hold its 
action in this case unlawful and to set it aside for that 
reason alone. 4/ 


"4/ The Administrative Procedure Act, 5 U.S.C. Sec. 
1009 (e), provides that: 


", . . [T]he reviewing court shall. . . 
hold unlawful and set aside agency action, find- 
ings and conclusions found to be. . . without 
observance of procedure required by law. . .. 
In making the foregoing determinations . . . due 
account shall be taken of the rule of prejudicial 
error." 


Clearly, the statute requires that a decision be made only by the Com- 
missioners who heard oral argument and the decision of this Court 


Section 409(b) of the Communications Act provides in pertinent part: 


". . . the Commission shall permit the filing of exceptions . . . by any party to the 
proceeding and shall, upon request, hear oral argument on such exceptions before the 
entry of any final decision, order, or requirement,” 





49 


in the Channel 16 case is controlling. °’ Appellants admittedly have no 
way of assessing the effect of Commissioner Mack's participation upon 
the findings and conclusions made in the decision but in view of the di- 
vided nature of the vote, it can scarcely be argued that Commissioner 
Mack's participation was not prejudicial to Appellants. And, as the 


Court stated in Berkshire Employees' Association v. N. N.L.R.B., 121 
F. 2d 235, 239: 


"Litigants are entitled to an impartial tribunal 
whether it consists of one man or twenty and there 
is no way which we know of whereby the influence 
of one upon the others can be quantatively mea- 
sured. "' 38 | 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted that the 


Court must hold unlawful, and set aside the Commission's decision and 
actions appealed since its findings and conclusions must be held to be 
arbitrary, capricious, an abuse of discretion and otherwise not in ac- 
cordance with law; in excess of the Commission's statutory authority 


87 Cf. Morgan v. United States, 298 U.S, 468, 481 (1936) 


38 Significantly, the record is devoid of any statement that Commissioner Mack had considered the evi- 
dence, although in a Report and Order issued by the Commission in a rulemaking proceeding where the 
exacting requirements of Section 409 of the Act do not apply, it was specifically stated that: 


“The full record in these proceedings, including the transcript of the oral 
arguments, has been available to Commissioner Mack and he has read the trans- 
cript. There is no bar to participation by a Commissioner who takes office after 
an oral argument if the Commissioner has read the transcript of the argument. 
(See Eastland Co. v. F.C.C., 92 F. 2d 467 Cert, den. 302 U.S. 735) (Report 
and Order of the Commission in Docket Nos. 11238 et al., 13 Pike & Fischer 
R.R, 1511, 1519). 
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and limitations and short of statutory right; without observance of proce- 
dure required by law; and unsupported by substantial evidence, within the 
meaning of Section 10 (e) of the Administrative Procedure Act. 


Respectfully submitted, 


BENEDICT P. COTTONE 


1820 Jefferson Place, N.W. 
Washington 6, D. C. 


ARTHUR SCHEINER 
1820 Jefferson Place, N.W. 
Washington 6, D. C. 
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Of Counsel 
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1820 Jefferson Place, N.W. 
Washington 6, D.C. 


BEN C. FISHER 
Fisher, Wayland, Duvall & Southmayd 


703 Perpetual Building 
Washington 4, D. C. 


April 27, 1956. 





A-1 
ANNEX A 
Statutes and Rules Involved 
Pertinent provisions of the Communications Act of 1934, 48 Stat. 1064, 
as amended, are as follows: 


Section 307 (a) and (b), 49 Stat. 1475, 
47 U.S.C. 307 (a) and (b): 


"Sec. 307. (a) The Commission, if public convenience, interest 
or necessity will be served thereby, subject to the limitations of this 
Act, shall grant to any applicant therefor a station license provided for 
by this Act. 


"(b) In considering applications for licenses, and modifications 


and renewals thereof, when and insofar as there is demand for the 
same, the Commission shall make such distribution of licenses, fre- 
quencies, hours of operation, and of power among the several states 
and communities as to provide a fair, efficient, and equitable distri- 
bution of radio service to each of the same." : 


Section 309 (a) (b) and (c), 66 Stat. 715, 
47 U.S.C. 309(a) (b) and (c). 


"Sec. 309. (a) If upon examination of any application provided 
for in Section 308 the Commission shall find that public interest, con- 
venience and necessity would be served by the granting thereof, it 
shall grant such application. 


(b) If upon examination of any such application the Commission 
is unable to make the finding specified in subsection (a), it shall forth- 
with notify the applicant and other known parties in interest of the 
grounds and reasons for its inability to make such finding. Such 
notice, which shall precede formal designation for a hearing, shall 
advise the applicant and all other known parties in interest of all 
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objections made to the application as well as the source and nature 

of such objections. Following such notice, the applicant shall be 
given an opportunity to reply. If the Commission, after considering 
such reply, shall be unable to make the finding specified in subsection 
(a), it shall formally designate the application for hearing on the 
grounds or reasons then obtaining and shall notify the applicant and 
all other known parties in interest of such action and the grounds and 
reasons therefor, specifying with particularity the matters and things 
in issue but not including issues or requirements phrased generally. 

' The parties in interest, if any, who are not notified by the Commis- 
sion of its action with respect to a particular application may acquire 
the status of a party to the proceeding thereon by filing a petition for 
intervention showing the basis for their interest at any time not less 
than ten days prior to the date of hearing. Any hearing subsequently 
held upon such application shall be a full hearing in which the appli- 
cant and all other parties in interest shall be permitted to participate 
‘but in which both the burden of proceeding with the introduction of 
evidence upon any issue specified by the Commission, as well as the 
burden of proof upon all such issues, shall be upon the applicant. 


"Sec. 309.’ (c) When any instrument of authorization is grant- 
ed by the Commission without a hearing as provided in subsection (a) 


hereof, such grant shall remain subject to protest as hereinafter pro- 
vided for a period of thirty days. During such thirty-day period any 
party in interest may file a protest under oath directed to such grant 
and request a hearing on said application so granted. Any protest so 
filed shall contain such allegations of fact as will show the protestant 
to be a party in interest and shall specify with particularity the facts, 
matters and things relied upon, but shall not include issues or allega- 
tions phrased generally. The Commission shall, within thirty days 
from the date of the filing of such protest, enter findings as to whether 


such protest meets the foregoing requirements and if it so finds the 


1 Section 309(c) was later revised by Pub. L. No. 391 (84th Cong.) approved Jan. 20, 1956, 70 Stat. 3. 
The proceedings herein are governed by the provisions of Section 309(c) set out in the text. 
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application involved shall be set for hearing upon the issues set forth 
in said protest, together with such further specific issues, if any, as 
may be prescribed by the Commission. In any hearing subsequently 
held upon such application all issues specified by the Commission 
shall be tried in the same manner provided in subsection (b) hereof, 
but with respect to all issues set forth in the protest and not specific- 
ally adopted by the Commission, both the burden of proceeding with 
the introduction of evidence and the burden of proof shall be upon the 
protestant. The hearing and determination of cases arising under 

this subsection shall be expedited by the Commission and pending 
hearing and decision the effective date of the Commission's action to 
which protest is made shall be postponed to the effective date of the 
Commission's decision after hearing, unless the authorization involved 
is necessary to the maintenance or conduct of an existing service, in 
which event the Commission shall authorize the applicant to utilize 

the facilities or authorization in question pending the Commission's 
decision after hearing. 2 


"Sec. 409. (b) The officer or officers conducting a hearing to 


which subsection (a) applies shall prepare and file an initial decision, 
except where the hearing officer becomes unavailable to the Commis- 
sion or where the Commission finds upon the record that due and 
timely execution of its functions imperatively and unavoidably require 
that the record be certified to the Commission for initial or final 
decision. In all such cases the Commission shall permit the filing of 
exceptions to such initial decision by any party to the proceeding and 
shall, upon request, hear oral argument on such exceptions before the 
entry of any final decision, order, or requirement. All decisions, 
including the initial decision, shall become a part of the record and 
shall include a statement of (1) findings and conclusions, as well as 
the basis therefor, upon all material issues of fact, law, or discretion, 
presented on the record; and (2) the appropriate decision, order, or 
requirement. , 
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Pertinent provisions of the Administrative Procedure Act, 60 Stat. 
237, 5 U.S.C. 1001 et seq. are as follows: 


"Sec. 8. (b) Submittals and Decisions. -- Prior to each 
recommended, initial, or tentative decision, or decision upon agency 
review of the decision of subordinate officers the parties shall be 
afforded a reasonable opportunity to submit for the consideration of 
the officers participating in such decisions (1) proposed findings and 
conclusions, or (2) exceptions to the decisions or recommended 
decisions of subordinate officers or to tentative agency decisions, 
and (3) supporting reasons for such exceptions or proposed findings or 
conclusions. The record shall show the ruling upon each such find- 
ing, conclusion, or exception presented. All decisions (including 
initial, recommended, or tentative decisions) shall become a part of 
the record and include a statement of (1) findings and conclusions, as 
well as the reasons or basis therefor, upon all the material issues of 
fact, law, or discretion presented on the record; and (2) the appropri- 
ate rule, order, sanction, relief, or denial thereof." 


Pertinent provisions of the Rules and Regulations of the Federal Com- 
munications Commission, 1 Pike & Fischer, R.R., pages 51: 428a, et seq.: 


Sec. 1.857 Fina! decision of the Commiss ion. -- After oppor- 
tunity has been afforded for the filing of proposed findings of fact and 
conclusions, exceptions, supporting statements, briefs and for the 
holding of oral argument as provided in these Rules, the Commission 
will issue a final decision in each case in which an initial decision has 
not otherwise become final. The final decision shall contain findings 
of fact and conclusions, as well as the reasons or basis therefor, upon ? 


all the material issues of fact law, or discretion presented on the 
record; shall contain a ruling on each relevant and material exception 
filed and the appropriate rule or order and the sanction, relief or 
denial thereof. 
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"3.683 Field intensity contours. - (a) In the author ization of 
television broadcast stations, two field intensity contours are considered. 
These are specified as Grade A and Grade B and indicate the approxi- 
mate extent of coverage over average terrain in the absence of inter- 
ference from other television stations. Under actual conditions, the 
true coverage may vary greatly from these estimates because the 
terrain over any specific path is expected to be different from the 
average terrain on which the field strength charts were based. The 
required field intensities, F(50, 50), in decibels above one microvolt 
per meter (dbu) for the Grade A and Grade B contours are as follows: 


NOTE: It should be realized that the F(50, 50) curves when 
used for Channels 14-83 are not based on measured data at 
distances beyond about 30 miles. Theory would indicate that 
the field intensities for Channels 14-83 should decrease more 
rapidly with distance beyond the horizon than for Channels 

2-6, and modification of the curves for Channels 14-83 may be 
expected as a result of measurements to be made at a later 
date. For these reasons, the curves should be used with 
appreciation of their limitations in estimating levels of field 
intensity. Further, the actual extent of service will usually 

be less than indicated by these estimates due to interference 
from other stations. Because of these factors , the predicted 
field intensity contours of these facts, the predicted field inten- 
sity contours give no assurance of service to any specific per- 
centage of receiver locations within the distances indicated. In 


licensing proceedings these variations will not be considered. 
Grade A _ Grade B 
(dbu) | (dbu) 


Channels 2 - 6 68 i 47 
Channels 7 - 13 71 | 56 
Channels 14 - 83 74 : 64 
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"(b) The field intensity contours provided for herein shall be 


considered for the following purposes only: 


(1) In the estimation of coverage resulting from the selec- 
tion of a particular transmitter site by an applicant for a television 
station. 

| (2) In connection with problems of coverage arising out of 
application of Sec. 3.636 of the Rules. 

(3) In connection with problems of coverage arising out of 
applications of Sec. 3.658(b) of the Rules. 

(4) In determining compliance with Sec. 3.685(a) of the 
Rules concerning the minimum field intensity to be provided over the 


principal community to be served." 
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ANNEX B 


TESTIMONY OF FEDERAL COMMUNICATIONS 
COMMISSION BEFORE CONGRESSIONAL COMMITTEES 


Hearings Before Subcommittee On Communi- 
cations of Committee On Interstate And Forei 
Commerce on S. 3095 MAY 19, 1954 
At the other end, where there are two or more local VHF stations 
or signals from outside stations serving the same community, and es- 
pecially where these VHF stations are bringing in popular network pro- 
grams, the incentive to convert or to buy UHF equipment, which is higher 
priced, is substantially weakened. And, where UHF set circulation is 
low, obviously advertisers and networks are reluctant to place their pro- 
grams on the UHF station. And so, to the extent that these factors apply 
to individual cases, the circle is complete. 2 
Chairman Rosel H. Hyde 
Hearings, p. 148 
With the benefit of hindsight, I am now convinced that the approval 
of intermixture was a basic mistake. It has enabled VHF to smother UHF. 


Commissioner Frieda B. Hennock 
Hearings, p. 188 


Hearings Before Committee On Interstate And 


Foreign Commerce On Television Inquiry And 
S. FEB. 17, 20, 21 - 1956 


The inability of a substantial proportion of UHF stations to achieve fi- 
nancial success has disappointed the expectations, generally held in 1952, 
concerning the contribution which utilization of the UHF band could make 
toward the expansion of our national television service. While financial 
problems are by no means confined to stations operating on UHF channels, 
the difficulties associated particularly with UHF broadcasting raise prob- 
lems of widespread concern to the industry and to the Commission. 
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It would serve little useful purpose to repeat here the familiar cata- 
logue of the difficulties UHF broadcasters have encountered in acquiring 
sufficient audience, network programming and advertising revenues to 


support their stations. The scope of the problem indicated by the fact 
that of 152 UHF stations which have commenced operating, only 99 are 
now on the air. A considerable number of those still on the air continue 


to operate at a loss. 


Mr. McConnaughey. 


Mr. McConnaughey. 


Senator Pastore. 


Mr. Doerfer. 


Senator Pastore. 


Chairman George C. McConnaughey 
pp. 86-88 


* * * % 


""* * * There are many places where two U's 
could live with one V. When you get to two V's 
with the U's, I am speaking personally only, 

I have my serious doubts. " 


*  *  &  * (p. 144) 


"* * * In the typical case involved here, the 
VHF grant is for the first VHF station in com- 
munities where a large proportion of the exist- 
ing sets are capable of receiving UHF, as well 

as VHF signals. Thus set conversion, although 

a significant obstacle to some UHF broadcasters is 
a far less significant factor in communities where 
UHF service is already established. There is 
little basis in the opinion of the majority, to as- 
sume that a first local VHF station would nec- 
essarily eliminate local UHF stations." 


* * * * (p. 166) 
* * * 'rYou started out with the argument here -- 
I think the Chairman did -- that we have 152 UHF 
stations. Today we have less than one hundred. 
Apparently something is happening. These peo- 
ple are going out of business. Something is caus- 
ing it." 
* * * ''Your chairman has said that in his exper- 
ience, two UHF's can live where you have one 
VHF." 


"J don't quite agree with that. I would say yes, 
in some markets, but not in all markets. " 


"The chairman has already made that statement and 
you don't agree with it. That is where we are." 


Mr. McConnaughey. 


The Chairman. 


Mr. McConnaughey. 


The Chairman. 


Mr. McConnaughey. 


The Chairman. 


Mr. McConnaughey. 


The Chairman, 


Mr. McConnaughey. 


The Chairman. 


The Chairman. 


Mr. McConnaughey. 


Senator Potter. 


B-3 


"T believe he agrees with the statement I made. 
It depends on the market. In the ‘aime tiny 
market, it wouldn't. " 


"The fact is if you have two VHF's in one given area 
and granted applications for three UHF's, they won't 
even be built. "' : 


"That is right. " | 

"* * * * (pp. 204-5) 
"T don't think we need to belabor this. I think we 
are all in -- recognize the fact that UHF and VHF 


with a network program has a pretty good chance 
to survive in any given good big market area. "' 


"Sure. Sure." 


"But without that -- I think we also recognize the 
fact that most networks, I suppose for their own 
economic reasons or because they deem it ad- 
visable, want to go on VHF wherever they have 
a choice or a chance, as between -- in any given 
market area between UHF and VHF." 


"That is pretty much the crux of all this problem." 


"And that means that the UHF people, of necessity, 
have a poor chance of sie ‘survival. " 


"Surely. " 


"And the proof of that pudding is is 1 tit they are going 
off the air, and I think we all recognize that fact." 


Now, the record will show a lot of the reasons why, 
but nevertheless that is a fact, that is what we are 
trying to see if we can't solve that problem for those 
that are on the air." 


* + * + ! ies 424-5) 
"T don't think anyone up here thinks that a UHF can 
survive in a market with two VHF's. " 
"Unless it is an awfully big market." 

* * * *  (p. 427) 
"The fact remains that if you have more than two 
stations with a 'V" and a "'U" mixed, the "V's" 
are going to get the networks, they are going to 
go to the "V's, " rather than the "U's, " and it is 
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happening right along. And I do not -- the net- 


works claim it is the advertisers that make the 
selection because of the wider market. 


I do not know what the answer is." 

The Chairman. "I think we are all in agreement on that. Of 
course, we all, I think, understand that when 
two VHF's come into a community that the net- 


works and the VHF and the advertisers all be- 
gin, the industry wants to go on the VHF's. 


Now, what the Commission says, it is like that 

old song, ‘It Ain't Necessarily So." But we all 
agree that it has happened that way and it seems 
to continue that way. ''* * * 


a a (p. 434) 


Honorable Warren G. Magnuson 

Chairman, Committee on Interstate and 
Foreign Commerce 

United States Senate 

Washington, D. C. 


Dear Senator Magnuson: 
The information contained in this letter is submitted in response to 
a telephone request * * * 
A question was also raised concerning the survival of UHF stations 
in markets where UHF broadcasting commenced before the advent of 
local VHF stations, and the profit or loss position of UHF stations in 
such markets. As I have already pointed out, UHF stations which went 
on the air before the advent of local VHF stations have continued to oper-. 
ate in 16 of the 29 markets in this category. However, as of October, 
1954, the latest date as of which we possess information disclosing the 
current financial position of these UHF stations, there were only 11 markets 
_ of this type in which local VHF stations had already come on the air. There 
' were 12 UHF stations in these 11 markets. One of these reported a profit 
- for the entire period January through October, 1954. One additional UHF sta- 
tion in this group, while reporting a loss for the entire 10-month period, had at- 
_ tained profitable monthly operation by October, 1954. The remaining 10 UHF 


_ stations in this group reported continuing monthly losses through October, 1954." 
x ss * 


(pp. 507-9) 
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STATEMENT OF QUESTIONS PRESENTED 

The parties have stipulated that the issues are as 
follows: 

* (1) Whether the Commission's action was taken in 
violation of required statutory procedure by virtue of -- 

(a) The participation in the final decision by 
a Commissioner who did not hear oral argument; 
(b) A failure of the Commission to rule in its 
final decision upon exceptions filed by Appellants. 
(2) Whether the Commission's findings upon the mis- 
representation issue were supported by substantial ev- 
idence, and whether the Commission's conclusion on this 
issue was made without consideration of, or without making 
findings upon, substantial evidence of record, or was 
based upon an erroneous view as to the nature and extent 
of the proof required to establish sduveueesentetion. 

(3) Whether the Commission erroneously rejected, or 
improperly refused to consider, substantial evidence of 
record pertaining to the issues as to whether a grant of 
the Spartan application for modification of permit woudd be 
inconsistent with the provisions of Section 307(b) of the 
Communications Act, Section 3.607 of its Rules, and the 
principles of its Sixth Report and Order. : 

(4) Whether the Commission's findings upon the en- 
gineering issues, which the Commission relied on to reach 
conclusions adverse to Appellants, were supported by the 
evidence of record. : 

(5) Whether the Commission arbitrarily and capriciously 


concluded that it was speculative whether economic loss or 
(i) ! 


competitive disadvantage to Appellants’ stations or loss by 
the public of the service of such stations, would result 
from a grant of the Spartan application. 

* (6) Whether the Commission made proper findings of 
fact, based upon evidence of record, to support a determina- 
tion that public interest, convenience or necessity would 
be served by a modification of the original construction 
permit granted to Intervenor. 


* The appellee and intervenor reserve the right to 
raise jurisdictional questions with respect to issues 1 and 


(ii) 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Since appellants’ statement of the case contains much 
irrelevant matter, we believe that a separate concise state- 
ment of the essential facts may be helpful to the Court. 
On November 25, 1953, the Federal Communications Commission 
granted the application of Spartan Radiocasting Company 
(Spartan) for a construction permit for a new television 
station to operate on Channel 7 in Spartanburg, South Caro- 
lina, with its transmitter to be located on Hogback Mountain, 
about 25 miles northwest of Spartanburg, 24 miles northeast 
of Greenville, South Carolina, and 52 miles northeast of 


Anderson, South Carolina. 


_ 

On April 6, 1954, Spartan applied for modification of 
its construction permit to operate at Paris Mountain, South 
Carolina, with effective radiated power of 200 kw visual, 
120°kw aural, and with an antenna height of 1182 feet above 
average terrain (R. 1735). This application also requested 
authority to change the main studio location within Spartan- 
burg, install new transmitter and antenna systems, and make 
other minor equipment changes. No other studio was pro- 
posed. On April 30, 1953, the Commission adopted a Memoran- 
dum Opinion and Order, two Commissioners dissenting, grant- 
ing the application (J. App. 180-195).7 

On May 6, 1954, Greenville Television filed a protest 
to the modification of Spartan‘’s construction permit (J. 
App. 138). Spartan filed a comment on this protest (J. App. 
147). Hall did not then file a protest, but instead on 
May 17, 1954 filed a Notice of Appeal from the grant. 

Wilton E. Hall v. Federal Communications Commission, Case 


ad 


No. 12,230. The protest filed by Greenville Television was 


1/ On April 26, 1954 Wilton E. Hall (Hall), the permittee 

of television station WAIM-TV, Anderson, had filed a plead- 
ing entitled “Objections to Grant and Request for Revocation 
of Construction Permit" (J. App. supra at 123). Greenville 
Television Company (Greenville Television), the permittee of 
station WGVL, Greenville, had also filed a “Petition to 
Designate for Hearing “ (J. App. supra at 113), objecting to 

a grant of Spartan'’s application for modification of its 
construction permit. “J. App.” references in this brief are 
to the printed Joint Appendix in Cases Nos. 12,284 and 

12,356, Greenville Television Co. v. Federal Communications Comm 
et_al., and are made in accordance with the stipulation ~ 
herein among the parties which has been approved by the Court. 
References to the record filed herein are designated "R" 

in accordance with the stipulation. 


ato 
denied by the Commission in a Memorandum Opinion and Order 
released June 4, 1954 (J. App. 150), Commissioner Hennock 
dissenting. A Notice of Appeal in Case No. 12,284, Greenville 
Television Co. v. Federal Communications Commission, et al., 
was filed on June 22, 1954, seeking review both of the Com- 
mission*s grant to Spartan and the denial of Greenville 
Television's protest. By order dated July 9, 1954 this Court 
issued a stay in Case: Nos. 12,230 and 12,284 against the 
effectiveness of the Commission's order of April 30, 1954 
granting a modified construction permit to Spartan. 

Meanwhile, on June 1, 1954, Hall had also filed a 
“Petition Protesting Grant and for Revocation of Construction 
Permit" against the modification of Spartan's construction 
permit ( J. App. 161). This protest was denied in a Memo- 
randum Opinion and Order released July 2, 1954 (J. App. 201), 
Commissioners Hennock and Bartley dissenting. A Notice of 
Appeal in Case No. 12,356, Wilton E, Hall v. Federal Communi- 
cations Commission, an appeal from both the order of April 30, 
1954 and the denial of Hall's protest, was filed on July 30, 
1954. The parties stipulated to the dismissal of Case No. 
12,230, Hall's direct appeal from the grant of modification 
of construction permit to Spartan. The Court, by order of 
September 22, 1954, made its stay order of July 9, 1954 
effective in Case No. 12,356, pursuant to the agreement of 
the parties that that be done. 

On March 24, 1955, this Court reversed the Commission's 


denial of the protests filed by Greenville Television and 
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Hall, and remanded the cases to the Commission for the hear- 
ing found to be required under Section 309(c) of the Communi- 


cations Act, 47 U.S.C.309(c). Greenville Television Co. v. 





Federal Communications Commission, 95 U.S.App.D.C.314, 221 





F. 2d 870. 

On April 1, 1955, the Commission set the Spartan modifi- 
cation application for hearing and postponed the effective 
date of the grant until decision following that hearing (R.120). 
The hearing was designated on nine issues requested in the pro- 
tests. Pursuant to Section 309{c), both the burden of proceed- 
ing with the introduction of evidence and the burden of proof 
under the issues was placed on the protestants (R.1737). Hear- 
ing was held before a hearing examiner between April 25,1955 
and July 13, 1955, the record being reopened for the taking of 
additional testimony after it had been initially closed. Pro- 
posed findings and conclusions were submitted by the parties 


(BR.810-923) , 1438-1511,1513-1528) and the examiner released his 





Initial Decision on September 21, 1955, looking toward affirma- 


tion of the Spartan grant (8.1537-1551). After the filing of 





exceptions and responsive pleadings (R.1556-1638G) oral argu- 








ment was heard before the Commission en banc on November 14, 








The Commission released the decision appealed from herein 





on March 9, 1956 (8.1734-1759). It determined (Commissioner 


Bartley dissenting) that, under the issues raised by appell- 








ants in their protests, a grant of the Spartan application was 





in the public interest. On March 19, 1956, Hall and Greenville 


Television appealed to this Court. 
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SUMMARY OF ARGUMENT 

The Commission here found without hearing, and in 
accordance with Section 309¢(a) of the Communications Act. 
that a grant of the intervenor's (Spartan) application was © 
in the public interest, This application for modification 
of construction permit to change the transmitter site from 
Hogback Mountain, South Carolina, to Paris Mountain, was 
protested by appellants. In the hearing held on appellants‘ 
protests, the designated issues were those submitted by 
appellants. Both the burden of proof on those jaenes and the 
burden of proceeding with the evidence were on appellants 
under Section 309(c) of the Communications Act. Appellants 
failed to show any respect in which a grant of the Spartan 


application would not be in the public interest. 


I. 


Appellants contend that Spartan's proposed operation 


from Paris Mountain would not be in the public interest 
because it would put a stronger signal over Greenville 

than over Spartanburg and also that an inadequate service 
would be afforded the Spartanburg trade area from the Paris 


Mountain site. Appellants relied solely on predicted 


_ ee 
0 rr al She eink” eniganiett eed 


service areas derived from the Commission's propagation 


curves in ‘seeking to support these contentions. | However, 


as. ‘the ‘Commission has consistently pointed out, these 


tO 


———— 


sheila’ hi curves are not sufficiently accurate to ‘be used to 


determine actual areas and populations which would receive 
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service from a particular station. 

Furthermore, even assuming appellants’ engineering 
data to be of evidentiary value, it did not show either that 
Spartan*s station would in effect become a Greenville 
station or that the Spartanburg trade area would receive 
inadequate service, The Commission analyzed appellants‘ 
evidence in terms of the number of locations likely to 


receive service, and found no significant change resulting 


from the use of the Paris Mountain transmitter site. 


II, 

It is not contended that appellants are unlikely to 
suffer some competition from operation of intervenor's 
station, But appellants have no legal right to prevent the 
advent of competition, and injury to appellants from a new 
operation is not per se relevant. The Commis sfom fully 
considered appellants* evidence concerning the possible 
economic effect of intervenor’s operation from Paris Mountain 
with a CBS affiliation upon their UHF stations. It correctly 
found that economic injury which might affect the intexest 
of the public through a loss to the public of sppeLlants’ 


services had not been established, 





III. 
The Commission‘s conclusion that appellants* claim of 


misrepresentation had not been sustained is reasonable and 





was based on substantial evidence in the record considered 


BEST 
from thi 
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as a whole, It was contended. that Spartan misrepresented to 

| the Commission its intention to use Hogback Mountain as a 
| permanent site at the time it secured a temporary authoriza- 
tion for the use of Paris Mountain, This contention was not 
Sustained at the hearing. Voluminous testimony was taken on 
this question, some of which is set out in the imain argument, 

Both the examiner, who had an opportunity to observe 
Brown's demeanor, and the Commission concluded that Brown 
did not intend to deceive the Commission, That conclusion 
is supported by evidence in the record as a whole and should 
not be reversed. | 

IV. 

The question of whether the participation in the 
Commission's decision by a Commissioner who was not present 
at oral argument rendered the decision invalid is not 
properly before this Court, since the Commission was not 
‘afforded an opportunity to pass on it before it was raised 

_upon appeal, Communications Act, Section 405. Even if 


the question is | properly before ane Court, the failure of 


a Gata Coser to hear oral argument does not vitiate the 


decision reached, where ‘the Jeciston shows that he has 


oe an ee 


considered the whole record including the transcript of 


oral argument. 
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The question of whether the Commission's rulings on 
appellants® exceptions to the initial decision conform to 
the requirements of the Administrative Procedure Act and the 
Communications Act is abso not properly before the Court, 
because it has been raised for the first time on appeal. 
However, here again, even if the merits of the questions 
were properly raised, the statute and legislative history of 
the Administrative Procedure Act make it clear that appel- 
lants cannot control the form of the agency decision and 
require that there be an individual ruling on each exception. 


Appellants have failed to show the manner in which they were 


misled or prejudiced by the form of the Commission‘’s ruling, 


or that each exception was not in fact considered and ruled 


upon by the Commission, 
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ARGUMENT 
Introduction 
In this case the Commission had found without hearing, 
and in accordance with Section 309(a) of the Communications 
im that a grant of the application filed by Spartan for | 
modification of its construction permit was in the public 
interest. Upon the reversal by this Court of the Commi s- 
Sion*s determination that appellants were not parties in 
interest with standing to protest the grant ander Section 


309(c), the matter was designated for the hearing required 





by that Section. The designated issues were those request- 





ed by Hall (J. App. 190-191) and Greenville Television 
(J. App. 140-141) in their protests, changed only insofar 
as necessary to consolidate overlapping issues requested 
by both parties. | | 

These issues, which will be discussed in detail in 
the following portions of this argument, are me forth 
as follows in the Commission‘s final decision. | (R. 1735- 
1736): : 


"1. To determine whether a grant of the application 
of Spartan Radiocasting Company would contravene 
the requirements of Section 3.607 of the Commis- 
sion’s rules, the principles of a fair, efficient 
and equitable distribution of television broadcast 


_2/7 Section 309(a), 47 U.S.C. 309(a), provides: “If upon 
‘examination of any application provided for in: section 308 
{applications for construction permits, station licenses, 
or modifications or renewals thereof/ the Commission shall 
find that public interest, convenience, and necessity would 
be served by the granting thereof, it shall grant such ap- 
plication”. Although objection had been made before the 
grant, Section 309(b}, 47 U.S.C. 309(b), provides for a 
hearing before a grant only “If upon examination of any 
such application the Commission is unable to make the 
finding specified in subsection (a)....” 





"as 


"3. 


"4. 


o 


"6. 


Ey 


es 
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facilities specified in Section 307(b) of the Act, 
and the principles upon which the assignment of 
television broadcast channels has been made by the 
Commission. 


To determine whetheria grant of such application 

would result in a monopoly of television service, 

or would impair the ability of authorized existing 

or prospective UHF stations in the Spartanburg, 

Greenville and Anderson areas to compete effective- 

ly with the station proposed by Spartan in said ap- ‘ 
plication or to deprive the public of the service 

of such stations. 


To determine whether Spartan misrepresented the 
temporary nature of, or concealed material facts 
with respect to, the operation proposed in its re- 
quest for special temporary authorization granted | 
by the Commission on January 27, 1954 and whether " 
in the light of the facts adduced, Spartan possesses 
the requisite qualifications to be a permittee or 
licensee of a television broadcast station. 


To determine whether the changed proposal of trans- 
mitter and antenna location had occurred as a re- 
sult of Spartan's independent choice or was dic- 
tated in large measure by other organizations or 
institutions. 


To determine whether the changed transmitter and 

antenna location was proposed, in large part, for 

the purpose of obtaining a Columbia Broadcasting e 
System affiliation. 


To determine whether the use of Channel 7 as pro- 
posed meets the needs of communities and areas with- 
in the Spartanburg trade area. 


To determine whether the proposed economic injury 
to Greenville UHF stations, if any, and the loss of 
reception service to portions of Spartanburg'‘s 
trade area, if any, is outweighed by the need for 
the service proposed by Spartan. 


To determine whether the proposed operation will 
be located in practical effect at Greenville, 
South Carolina. 


To determine whether, in the light of the facts 
adduced upon the foregoing issues, public interest, 
convenience or necessity would be served by a grant 
of said application. 
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In accordance with the express requirement of the statute, 
the burden of proof on these issues, which were not “adopted” 
by the Commission, was placed upon appellants to show that 
the grant previously determined by the Commission to be in 
the public interest was in fact not in the public interest. 
After a full hearing on all of the questions raised, the 
Commission found that no showing had been made that the 
requested modification was contrary to the suhidel daerest. 
This determination, as we shall show, was fully supported 

by the record. : 


I 


THE RECORD FURNISHED NO SUPPORT FOR APPELLANTS* CLAIM 
THAT USE OF THE PARIS MOUNTAIN TRANSMITTER SITE RE- 


SULTS IN AN INEQUITABLE DISTRIBUTION OF SERVICE OR 
VIOLATES THE CHANNEL ALLOCATION PLAN, 


The issues raised by appellants with ciel to the 
so-called engineering questions encompassed two main con- 
tentions that Spartan's proposed Paris Mountain operation 
would not be in the public interest. These wave ‘has an 
operation from this site (1) would render a superior 
service to Greenville than to Spartanburg, and (2) would 


not provide adequate service to the Spartanburg trade area. 


_ay Congress of course recognized that the grant being pro- 
tested was one already found by the Commission to be in 
the public interest, and Section 309(c) specifically pro- 
vides that “with respect to all issues set forth in the 
protest and not specifically adopted by the Commission, 
both the burden of proceeding with the introduction of ev- 
idence and the burden of proof shall be upon the ‘protest- 
ant.” The section was subsequently amended in sia ic 
not here material. 


wc tien 
For these reasons, it was claimed, the use of Paris Mountain 


a 


« 


would in reality add another Greenville station and would be 


inconsistent with the channel allocation to Spartanburg and 


with the requirements of a fair and equitable distribution 
4 


of service under Section 307(b) of the Act. The Commis- 
sionts decision (RB. 1743-1744, 1753) thoroughly reviewed 
these contentions in the light of the hearing record. It 
was concluded that the evidence provided no basis for a re- 
—— of the original determination that a grant would be 
in the public interest. 

It is important to note at the outset that, as appel- 
lants recognize (Br. 14), the sole basis of their calcula- 
tions on these issues were the propagation curves con- 
tained in the Commission's rules. For not only did these 
curves not support the conclusions appellants attempt to 
build upon them but, as the Commission has consistently 


pointed out starting with the Sixth Report and Order in 
5/ 
Dockets 8736, et al., in which they were adopted, the 
6/ 
propagation curves are no more than averages which were 


_4/ These allegations, which culminated in the issues re- 
quested, were made in the protests upon which the hearing 
was held (see J. App. 186, 189-190, Hall protest; J. App. 
138-139, Greenville Television protest, incorporating by 
reference allegations in earlier pleadings, e.g., J. App. 
65-70, 121-122. 

_5/ 17 F.R. 3905; Vol. 1, Part 3 Pike & Fischer, R.R. 91: 
999, et ‘seq. This report adopted a new Table of Assign- 
ments of television channels to communities throughout the 
United States as well as new technical rules and standards 
for the television broadcast service. 

_6/ The propagation curves used to predict distances to 
the field intensity contours are contained in the so- 
called F (50,50) field intensity charts, figures 5 and 6 
of Appendix. III to the Rules, 47 CFR pp. 314, 315; 1 Pike 
& Fischer, R.R. 53:716-717. 





«a]3— 


never intended to indicate actual areas and populations to 
receive service from any particular Station. Before dis- 
cussing the specific issues of this case, some background 
discussion of the nature of the curves will serve to place 


the matter in proper perspective. 


The coverage of a television station is described in 


the Sixth Report in terms of so-called iso-service, or 
field intensity, contours. An iso-service contour is “that 
contour along which every location has the same probability 
of exceeding the standard criterion of service”. The rules 
recognize two field intensity contours, Grade A and Grade 
B, which indicate the approximate extent of coverage over 
average terrain in the absence of interference from other 
Stations, The standard criterion of service is|based 
upon a standard instantaneous acceptance ratio of desired 
to undesired signals being exceeded for 90 per — of the 
time at any given receiver location. Grade A service is so 
specified that a quality acceptable to the median observer 
is expected to be available for at least 90 per cent of 
the time at the best 70 per cent of receiver locations at 
the outer limits of the service. In the case of Grade B 
service, the figures are 90 per cent of the time and 50 
per cent of the locations. (See Sixth Report and Order, 
Vol. 1, Part 3 Pike & Fischer, R.R. 91:627-632), 

This means, of course, in the case of Grade A 
service, that approximately 30% of locations at the outer 


limits of the estimated contour will not receive a picture 
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of acceptable quality 90% of the time and, in the case of 
Grade B service, that this figure is increased to approx- 
imately 50%. Because of terrain factors, foliage, etc., 
actual service to particular locations within the es- 
timated coverage area is an unknown, and there will likely 
be “holes” without acceptable service. So too, of course, 
in the absence of data on terrain factors and interfer- 
ence from other stations, the average contours provided 
by the curves are themselves not accurate for any partic- 
ular station. The Commission therefore stated in the 


Sixth Report in 1952 (Vol. 1, Part 3 Pike & Fischer, R.R. 


91: 628): 


The Ad Hoc Committee Report establishes that 
the received field intensities of television 
Signals vary so greatly from location to loca- 
tion, and with time, that any prediction of 
service from these average curves for a specific 
Station is expected to deviate appreciably from 
the actual service. In addition, it is clear 
that a very large number of measurements from 
both desired and interfering stations, many of 
which will not be in existence for several years, 
would be necessary to make an accurate prediction 
of service for any specific station. However, the 
Ad Hoc Report indicates that the overall estimate 
of service for a large: number of stations will be 
fairly good. In view of the foregoing, it is ap- 
parent that the Assignment Table must be made on 
a large area basis for which the overall estimated 
service is reasonably accurate. The assignment 
Rules and standards, however, cannot be construed 
as guarantees of service but rather as yardsticks 
based upon the best available data. As the quan- 
tity of available data ingreases, the assignment 
Rules and standards may be revised at a later date 
in the light of the scientific findings. 


The rules adopted in the Sixth Report clearly reflect 
these considerations. Under Section 3.684, 47 CFR 3.684, 1 
Pike & Fischer, R.R. 53:675, predictions of coverage based 
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on the estimated field intensities are to be made without 
regard to interference. And Section 3.683, 47 CFR 3.683, 
1 Pike & Fischer, R.R. 53:674, which defines Grade A and 
Grade B service in terms of the required dbu (decibels 
above one microvolt per meter) for the different channels, 
specifically states that the Grade A and B field intensity 
contours “indicate the approximate extent of coverage over 
average terrain in the absence of interference from other 
television stations. Under actual conditions, the true 
coverage may vary greatly from these estimates because 
the terrain over any specific path is expected to be 
different from the average terrain on which the field 
strength charts were ae : 

These considerations have been consistently recog- 
nized by the Commission since the adoption of the Sixth 
Report, in hearings among competing applicants, where it 
has been emphasized again that the predicted contours 
derived solely from use of the curves are not suitable for 
determining the location and numbers of people who will 


receive service from any particular station. See, C.Ge, 


_4/ Appellants argue (Br. 14) that Section 3.683(b) rec- 
ognizes that the curves are to be used “in the very type 
of situation involved here." As shown by the cases cited 
in the text, and for the reasons discussed above, this 
Section has never been interpreted by the Commission as 
permitting the use of the contours for the purposes here 
sought by appellants. It is submitted that the Commission's 
interpretation is entitled to great weight. Cf. Bowles v. 
Seminole Rock & Sand Co., 325 U.S. 410, 414 (*. e+ethe ul- 
timate criterion [for choosing between various construc- 
tions of an administrative regulation/ is the administra- 
tive interpretation, which becomes of controlling weight 
unless it is peer erroneous or inconsistent with the 
regulation.") ! 


ene Biss 


Television Spokane, Inc., 9 Pike & Fischer, R.R. 713, 
8/ 


715; Westinghouse Radio Stations, Inc., 8 Pike & Fischer, 
R.R. 381; Arkansas Television Co., 10 Pike & Fischer, R.R. 


1265. 

It was in the light of this background that the Com- 
mission here noted in setting the matter for hearing that 
“the opportunity to offer evidence with respect to areas 
to be served is not a determination that such evidence will 
be sufficiently reliable to form the basis for any findings 
of fact based upon a proper record” (R. 122). Since, as 
it in fact turned out, appellants did not furnish any ev- 


idence to show the reliability of their estimates based 


_8/ The Commission here held that evidence of coverage 
would be accepted only if the proponent could establish 
that the evidence to be offered would overcome or account 
for the various error factors or that there would be some 
means of substantiating the accuracy of the proposed data, 
Stating: "What shall constitute ‘service* within the Grade 
A and Grade B field intensity contours is defined by the 
Sixth Report in terms of statistical probabilities, in light 
of our finding that television signals vary with both time 
and location in a statistically normal distribution. Thus, 
a signal of sufficient quality to be acceptable to the 
median observer is expected to be available at the outer 
limits of service for at least 90 per cent of the time at 
the best 70 per cent of receiver locations (Grade A service), 
and at the best 50 per cent of receiver locations for Grade 
B service. These definitions take cognizance of the fact 
that because of terrain characteristics, temperature, 
humidity, foliage, and a variety of other conditions, some 
locations within a specified area will not receive signals 
of sufficient magnitude to be provided with television 
service. The extreme variability of such conditions from 
time to time and from place to place, taken together with 
the fact that the outer limits of service (i.e. the loca- 
tion of field intensity contours) cannot be predicted re- 
liably, forces the conclusion that predictions purporting 
to show differences between the populations that will 
actually receive television service are likely to be 
largely speculative and little mere than unfounded con- 
jecture.” 
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upon the curves, the Commission's decision stated that its 
findings of fact on the engineering issues, upon which ap- 
pellants rely so heavily, were included only bedause of the 
presence of the issues and not because contours predicted 
solely upon the basis of the Commission's propadation curves 
were believed to show actual service to definable areas and 
populations (R. 1742). Appellants make no direct claim 
that the curves they relied upon do in fact furnish a re- 
liable basis for showing service to particular locations. 
Instead, they argue that the Commission's position is 
“irrational” because the curves were used in the Sixth 
Report to assign channels to communities and ar the 
Commission used the curves to make findings rebutting 
appellants’ evidence (Br. 17-18). These arguments are 
not sustainable. : 

There is nothing inherently inconsistent, and there 
has een no showing of actual inconsistency, in using the 
average curves to devise a Table of Assignments on a large 
area basis for which the overall estimated service is ad- 
equate and, at the same time, recognizing that any partic- 
ular sitnevion in a particular locality may vary consider- 
ably from the average. As pointed out supra, P. 14, 
the Sixth Report itself specifically made this distinc 
tion. The general allocation plan, it may be noted, is 
not based upon a system of protected euntouxs,! as is the 
case in the standard broadcast field, where mare reliable 


predictions may be made. The television rules specific- 


ally provide that existing stations are not protected 
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from interference which may be caused by new grants. Section 


3.612, 47 CFR 3.612, 1 Pike & Fischer, R.R. 53:630. = The 
nature and extent of protection from undue interference ac- 
corded television stations is limited solely to the pro- 
tection accorded by the requirements as to maximum antenna 
heights and powers and the minimum mileage separations. 

The judgment that adequate coverage would be provided on 

an overall basis is, of course, both reasonable and con- 
sistent with the recognition that the curves must be sup- 


plemented with terrain and other data to make accurate 
10/ 
estimates for any one station. 


Appellants* claim (Br. 18) that the Commission itself 
improperly used the curves to refute appellants’ evidence 
is simply not correct. Appellants had argued, on the basis 


of evidence deduced from the curves, that moving the Spartan 


_9/ Therefore, the type of calculation of areas and popula- 
tions to be served by a new grant, and which may be lost 
through interference to an existing station, which is made 
in standard broadcast cases, and which requires some pre- 
cision, need not be made in the television field. 

10/ Appellants also contend that the Commission's rejection 
of the use of the curves here is inconsistent with its hold- 
ing, on appellants’ protests, that appellants were not econ- 
omically injured by the proposed move from Paris Mountain to 
Hogback Mountain, based in part upon the apparent fact that 
the contours from the new site would be within those from 
the Hogback Mountain site. (Br. 14-16.) But this estimate, 
necessarily based solely on the pleadings, did not require 
accurate ascertainment of areas and populations, but rather 


was an attempt to make a rough judgment as to future economic 


loss. This Court, in holding appellants to be parties in 
interest, did not go into this question. Greenville Tele- 
vision Company v. Federal Communications Commission, 95 U.S. 
App. D.C. 314, 221 F. 2d 870. 


wt Gis 
transmitter site from Hogback Mountain to Paris Mountain 
would violate the basis of the assignment table because 
a stronger signal would be rendered to Greenville than to 
Spartanburg, and that the Spartan station would become in 
effect a Greenville station although the channel to be 
used was assigned to Spartanburg. The Commission, as- 
suming arguendo the validity of the contours derived by 


appellants from the curves, analysed them to determine 


whether, even assuming their validity, any significant 


change would be indicated because of the change in 


transmitter site. The evidence was that Spartan would 


provide a signal of 96 dbu to Greenville and 95 dbu to 
‘Spartanburg from Hogback Mountain, and 108 dbu to Green- 
ville and hts dbu to Spartanburg from Paris Mountain 

(R. 1750). Since the Commission's rules require a sig- 


nal eteangth of 77 dbu to the principal city to be 
1i/ 
par for a station on Channel 7, Spartan's channel, 


there A no dispute about compliance with this require- 
12 
ment. 


11/ Section 3.685, 47 CFR 3.685, 1 Pike & iebibe ini R.R« 
$3. 679. 
12/ The Hogback Mountain site itself was about: 26 miles to 
the center of Spartanburg, while the Paris Mountain site is 
27 miles to the center of that city (R. 1741). The Commis- 
sion also considered the possibility of a violation of Sec- 
tion 3.685(b) of the Rules, 47 CFR 3.685(b), 1: Pike & 
Fischer, R.R. 53:680, which states that the antenna should 
be located at a point of high elevation to reduce the 
shadow effect on propagation due to hills and buildings, 
and that "In general, the transmitting antenna of a 
station should be located at the most central point at the 
highest elevation available". No violation was found 
(R. 1749), and appellants do not appear to challenge this 
finding. 
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In order to resolve the question of whether the changes 

in signal intensities over the two cities indicated any 
significant changes in service to Greenville and Spartan- 
burg, the Commission examined the effects of the differ- 
ences in signal intensities over the two elites in terms 

of the number of locations within the respective cities 
likely to receive Service CE. 1751) 2 This analysis, of 


course, was based on the assumption (in appellants" favor) 


that the estimated signal intensities over the cities could 


be accurately predicted, an assumption which, as pointed 
l 


out above, the Commission cannot make. The analysis, 
as the decision points out (R. 1750), was also based in 


large part upon data and methods for the prediction of 


service and interference contained in Appendix B :- 


137 It is this process which appellants term "making find- 
ings for the first time” (Br. 18-19). Aside from the fact 
that this examination was based upon evidence of record, 
and the further consideration that there is no error in 
making new findings in a final decision, appellants*® proper 
procedure if they believed the Commission's analysis to be 
beyond its power, was to seek rehearing and not raise the 
question for the first time before this Court. Communica- 
tions Act, Section 405, 47 U.S.C. 405; United States v. 
Tucker Truck Lines, 344 U.S. 33; Democrat Printing Co. v. 
Federal Communications Commission, 91 U.S. App. D.C. 72, 
78, 202 F. 2d 298, 303. Finally, appellants themselves 
raised the question of the differences in signal strength, 
See Exceptions to initial decision, R. 1564. 

14/ The estimated signal intensities over the two cities 
is also based upon the same propagation curves used to 
predict the Grade A and Grade B contours, which are also 
Stated in terms of dbu. See Section 3.683 of the Rules, 
47 CFR 3.683, 1 Pike & Fischer, R.R. 53:674. 
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to the Third Notice of Further Proposed Rule Making in 
Dockets 8736, et al., 16 F.R. 3072, at 3080, most of which 
was not incorporated in the rules adopted in the Sixth Re- 
port in that proceeding. The analysis was made in this 
way in an attempt to discover whether the differences in 
the estimated field intensities over Greenville and 
Spartanburg had any real significance in terms of the 
Spartan station becoming a Greenville station in deroga- 
tion of its responsibilities to Spartanburg. But this 
analysis of the significance of the predicted signal 
intensities in terms of their meaning with respect to 
percentages of locations likely to receive adequate 
service did not constitute Commission reliance on the 
curves contrary to its position that the curves are un- 
reliable as estimates of service. It was rather an ef- 
fort to find any possible significance in the evidence 
upon appellants’ assumption that the curves should be 
utilized. It was clearly not improper or inconsistent 
to thus examine the evidence on field intensities in 
terms of the only indication of actual service such 
evidence could possibly afford. : 

The result of this analysis was the discovery that 
the increased signal strength to Greenville (which would 
have received a stronger signal than Spartanburg even 
from Hogback Mountain) and the reduced signal given 


Spartanburg would have no significant effect in terms 


eae 


of the number of locations which would receive satis- 


factory service. “A signal strength of 77 dbu (the min- 


ee 
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imum required for the principal city to be served) would * 


provide an adequate service to 90% of the locations 90% 


of the time. With the signal intensities for the two 


a 


cities indicated by the evidence, the percentage of lo- 


. -& 


cations receiving service would be 100% for Greenville 





from Paris Mountain as opposed to 99.97% from Hogback 


15/ 
Mountain as opposed to 99.95% from Hogback Mountain. 


In view of the further fact that Spartan planned studios 
only in Spartanburg (R. 1743, 1753) and had no plans to 
sell advertising time to purely local Greenville mer- 


Mountain, and for Spartanburg would be 98.5% from Paris > 
chants (as distinguished from those with services and 


products having area distribution) (R. 1743-1744, 


proposed Paris Mountain site would not result in an 
improper use of Channel 7 or a violation of the assign- 


ment a under which Channel 7 is assigned to Spartan- 
16 
burg. 


1753), it was clearly a reasonable conclusion that the 
Appellants* second claim was that the Paris Mountain 


site would afford inadequate service to the Spartanburg 4 
trade area, comprising the a caleui counties of ‘Spartanburg, 


Cherokee and Union. As the Commission has pointed out in " 


— ¢ 
15/7 The signal strength of 85 dbu to be furnished 


Spartanburg from Paris Mountain was already well above 
the minimum required signal of 77 dbu to be given the i 
principal city under Section 3.685 of the rules. 

16/ The Table of Assignments of channels to communities = 
is contained in Section 3.606 of the Rules, 47 CFR b 
3.606, 1 Pike & Fischer, R.R. 53:602, et seq. Section 
3.607, 47 CFR 3.607, 1 Pike & Fischer, R.R. 53:625, pro- : 
vides that applications may be filed only on the chan- ; 
nels assigned in the Table of Assignments (Section 

3.606) and only in the communities listed therein (with 

certain specified exceptions). 
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a Similar Case's POMS RE the rules do not contain any re- 


a — aed awe 


quirement related to trade areas, since channels are as- 
signed to communities. See Versluis Radio and Television, 
—— gE ee eee 
Inc., 9 Pike & Fischer, RR. 1123. Appellants* insistance 
upon the significance of the trade area is based largely 
on the suggestion that Channel ¢ was assigned to Spartan- 
burg for the very purpose of serving this trade area (Br. 11). 
But the Sixth Report makes PLease that Channel. 7 was assigned 
to ‘Spartanburg instead of to Coluubfa, South carolina, 


because of “the size of the City of Spartanburg and the 


extensive population living in the “surrounding area in 


ee 


Spartanburg County...." (Emphasis added.) Sixth Report 
and Order, Par. 762, Vol. 1, Part 3 Pike & Fischer, R.R. 
91:917. Spartanburg County, with a population of 150,349, 
will be entirely included within the proposed Grade A 
contour 3 from Paris Mountain (R. p49) 2 | 


While appellants rely upon the fact that the pre- 


dicted Grade A contour shows only 87% coverage of the 


total trade area (Br. 12-13), they failed, as the Com- 


mission pointed out (R. 1752), to submit any Supporting 
evidence or data to show the significance of this pre- 


| 
diction, apparently on the assumption that noe part of 


17/ The other two counties in the trade area, | ‘Cherokee and 
Union, have a combined population of 66,326 (R. 1742). 
While protestants* own Exhibit 10 shows these three 
counties to comprise the trade area (R. 703), ‘appellants? 
brief states that two other counties in North Carolina 
are also in the Spartanburg trading area (Br. 12). 
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the trade area outside of the Grade A contour would re- 
ceive inadequate service. Here too, as with the signal 
intensities to be given the two cities, the Commission 
analyzed the significance of the predicted Grade A con- 
tour as derived from the propagation curves, and found 
that Grade A coverage (acceptable service to 70% of the 
receiver locations for 90% of the time) would in fact 
extend beyond the predicted aieuer 

The Commission pointed out that the signal inten- 
sity of 71 dbu specified in the rules as constituting 
Grade A service, includes a local noise and interference 
factor for Channel 7 of 7 dbt: for urban conditions 
(R. 1751). No such factor is required for rural areas 
(R. 1751). Therefore, as the Commission stated (R. 1752), 
since the Spattan Grade A contour from Paris Mountain 
falls ne adoiateaared ¥ in rural areas, “the field intensity 
(71 dbu) represented /by the Grade A contour/ is a value 
in excess of that required'to render service to 70% of 


the locations (approximately 91%), and that therefore 


the Grade A contour in rural areas extend/$/, beyond 


that depicted by protestants* exhibits." In other 
words, when the urban local noise and interference 
factor of 7 db is eliminated when rural areas to which 


it does not apply are being considered, it is clear that 


18/7 It must be noted here again that the location of the 
contour itself conld not be satisfactorily determined, 
and also that marking out an outer contour is no guar- 
antee of actual service to any particular locations 
within the contour. 








Bn. 


a Grade A service is rendered beyond the contour line 
found by merely using the propagation curves. Appel- 
lants" estimates took no account of this obviously im- 


portant factor, and thus could furnish no reliable basis 
19/ 3 
for any sustainable finding. 


We believe it clear that the Commission properly 
held upon all of the evidence before it, shat! wo showing 
had been made that the grant to Spartan, with! Paris 
Mountain as a transmitter site, in any way violated any 
proper concept of an equitable distribution of service 
or departed from the bases of the assignment of Channel 


7 to Spartanburg, South Carolina. 


19/ The same considerations also apply to appellants’ 
claim (Br. 19-20) of 228,178 persons who allegedly would 
not receive any service from the Paris Mountain site but 
would receive Grade A service from Hogback Mountain. Appel- 
lants not only took no account of the inaccuracy of the 
predicted contours, and of the inability of contour lines 
to show areas of service, but also failed to give any in- 
dication of how they arrived at their population count. 
The Commission found (R. 1742), looking at appellants'* 
own Exhibits E-1 and E-2 (RB. 708, 709), that the figure 
of 228,178 was totally unexplained. It hardly suffices 
to refer the Court, as appellants do (Br. 20, footnote 

| 19) to a non-record pleading for an explanation. 

| 
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THE COMMISSION PROPERLY CONCLUDED THAT ECONOMIC 
LOSS TO APPELLANTS’ STATIONS HAD NOT BEEN ESTABLISHED 


It is not contended that appellants are unlikely to 
suffer some competition from operation of intervenor's sta- 
tion and thus lack standing to protest or aa But 
broadcasting is within the regulatory framework provided by 
the Communications Act a competitive enterprise, and appell- 
ants have no legal right to prevent the advent of competition. 
Station. 309 U.S. 470. However, in their role as “private 
attorneys general” appellants filed protests (as they had a 
right to do under 309(c) of the Act) to the grant te inter~ 
remorse alleging, in part, that as a result of increased compe- 
tion from the Spartanburg station protestants would suffer 
such severe economic injury as to force protestants’ stations 
from the air and thus deprive the public of protestants'* 
program services. 

Issues appropriate to determination of such loss of 
service and its effect upon the propriety of the grant to 
Spartanburg were drawn by protestants. As required by Section 


309%c) of the Communications Act appellants assumed both the 





burden of proof and the burden of proceeding with the evidence. 





20/7 The Standing question was determined favorably to 
appellants on the basis of:allegations made in the respec- 
tive protests. Hall v. Federal Communications Commission 
and Greenville Television v. Federal Communications Com- 
mission, 95 U.S. App. D.C. 314, 221 F. 2d 870. 











ai Ta 
This burden was not satisfactorily discharged. 

Appellants’ evidence concerning the possible economic 
effect upon them of a grant of the Spartan application con- 
Sisted primarily of the testimony of Mr. Ben K. McKinnon, the 
vice president and general manager of station WGVL (Green- 
ville Television), of Mr.Glen P.Warnock, the general Manager 
of Station WAIM-TV cess rea Mr. Melville Ai,Goldberg, a 
communications ee Mr. McKinnon testified CR. 228, 
ek seq.) to the development of Station WGVL; he Stated that 
WGVL had originally held affiliations with NBC, ABC and Dumont 
(R. 239); that many network programs and much revenue was lost 
when a new VHF station, WFBC-TV, went on the air in Greenville 
in December, 1953, and the NBC affiliation was shifted from 
WGVL to WFBC-TV (R. 240, 251-2, et seq.); that further finan- 
cial losses occurred in September, 1954, when WLOS-TV went on 
the air in Ashville, North Carolina and | oe ABC programs 
CR. 255); and that in his opinion the advent of Spartan would 
have drastic effects on WGVL"s national and foul revenue 
(R. 291-2, 295). | 

Mr.Warnock (R. 318, et seq.; 408, et seq.; 591, et seq.) 
testified that WAIM-TV had obtained a network affiliation with 
CBS, which played a large part in the “extensiveness" of 
WAIM-TV‘'s operations; and that accounts were terminated in 
early 1954 at the time when it became known that Spartan 
21/ The findings of fact made by the examiner and adopted 


by the Commission state the substance of the testimony in 
detail (R. 1542-1545). : 7 
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would operate with a CBS affiliation. Mr.Goldberg testified 
(R. 450, et seq.) generally as to the operation of a tele- 
vision station and how revenues are produced from various 
types of programs. 

Thd Commission and examiner found that neither Hall nor 
Greenville had protested the original Spartan grant for oper- 
ation on Hogback (R. 1547, 1753). There was no testimony by 
competent witnesses of what programs or revenue would be lost, ; 


or why previously lost business had been lost by WAIM-TV, or 


that WAIM-TV would lose any CBS programs it now carries. 





WAIM--TV (Hall), according to its own Exhibit 17. (R. 770A) _ 

showing time sales between December 15, 1953 and March 13,1955, 

had had no network revenue since March 1954, despite the fact m 
hat there has been no actual competition frem Spartan in all 

of that time and not a single sponsor or advertiser was put 


on the stand to testify about any acccunts which would be 
a an oe ; 
withdrawn from appellants’ stations. WGVL never had CBS 


affiliation and had evidently already lost the bulk of its 


desirable network programs te other stations. 


~--- sacs 


_2% Despite the fact that Mr.Herbert V.Akerberg, the vice 
president in awharge of staticn relations for CBS, testified 
at the hearing, no attempt was made to question him with 
respect to the possibility that CBS would withdraw programs 
from WAIM-TV which that station had been carrying, in the 
event Spartan commenced operation with a CBS affiliation. 

Furthermore, although counsel for WAIM_TV at ene point 
stated he might take the depositions of advertising people, 
because the testimony of Mr.Goldberg and the request for > 
official notice of testimony before Congress had been 
rejected (R. 1038--1040), the request for such depositions 
was subsequently withdrawn. {R. 1365).. 
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Upon the basis of this evidence and thes} findings the 
Commission concluded that the record did not contain a satis- 
factory showing that loss of service of protestants’ stations 
would result from the proposed Spartan operation. Accordingly, 
it was unnecessary to weigh probable loss of service against 
advantages deriving from a grant of Spartan's application 
(R. 1754). : 

These findings and conclusions are faa senabilay are sup- 


ported by the record, and ought not be overturned. Yankee 


Network, Inc. v. Federal Communications Commission, 71 App. 
D.C. 11, 107 F. 2d 212; Pinellas Broadcasting Co. v. Federal 


Communications Commission, U.S. App. D.C. » 200 F. 
2d. 204; cert. denied 350 U.S. 1007; Tampa Times Company v. 





Federal Communications Commission, U.S. App. D.C. 
230 F. 2d. 224. | 
Appellants complain (Br. 44) of the cebu eel of the Com- 
mission to permit appellants‘ economic consultant to answer 
a hypothetical question over objection that the answer would 
be wholly speculative and improper where many other factors 


to be considered were not included in the question (R.476-477). 


23/7 The question was: 


"Q. Mr.Goldberg, again on the basis of your knowledge 
and experience, if you assume a situation where in a particu- 
lar community there are in operation a VHF station and a UHF 
station, and the VHF station has a National Broadcasting 
Company affiliation, and the UHF station has an American 
Broadcasting Company, ABC, affiliation, and if you will also 
assume that a second VHF comes into the market with a Columbia 
Broadcasting affiliation, can you state on the basis of your 
knowledge of arrangements and practices that have existed in 
the industry as to what is the effect of that particular entry 

(footnote cont'd on next page) 


On 
This ruling by the Examiner was quite properly sustained by 
the Commission. The spectulative nature of the requested 
answer is readily apparent. For instance, the question fails 
to take into account populations involved, UHF receiver dis- 
tribution or local program plans and location of the new 
competitor. Admissibility of opinion evidence based upon 
hypothetical questions is largely left to the discretion of 


the trial tribunal. Thompson v.Standard Wholesale Phosphate & 
Acid Works, 13 A. 2d 328, 178 Md. 305, Tillman vy. National 


City Bank of New York, 118 F. 2d 631 (2nd Cir.) cert. denied 
314 U.S. 650. | 

Of like insubstantiality is appellants’ objection to the 
refusal of the Examiner, affirmed by the Commission, to accede 
to a request that certain public statements of Commissioners 
concerning UHF-VHF economic problems be officially noticed 
in the record. The Examiner refused to permit inclusion of 
the statements as hearsay and as not binding upon the parties 
to the proceeding who had no opportunity for cross-examination 
(R. 481). Appellants were not prohibited from offering any 
direct testimony probative of the facts upon which the state- 


ments were made and in fact they stated that they would offer 


23/ cont'd. - upon the ability of the UHF station with ABC 
programs to continue to obtain those programs or the effect 
in relation to whether those programs will be diverted to one 


or both of the other V's?" 


24/ Appellants characterize the exclusion of the one question 

as a rejection of the entire testimony of the witness and 

rely upon City of Pittsburgh et al. v. Federal Power Commis- 

sion, U.S. Apps » Case No. 12,895, decided 
(footnote cont'd on next page) 











ee 
depositions of advertising people to supply the desired 
evidence (R, Le8-1040)— No such evidence! was later 
offered and no valid reason was ever stated as to why the 
extra-judicial statements should be admitted under any recog- 


nized exception to the general rule against admission of 


hearsay evidence. 





247 cont'd.- March 8, 1956, as authority for reveral. 
City of Pittsburgh is inapposite, for it applied to a 
situation where the agency had excluded all evidence of 
injury and not to one where, as here, the exclusion was 
merely based upon the form of a particular evidentiary 


proffer. 







25/ Fn. 22, supra. : 
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git. 

THE COMMISSION CONCLUSION THAT APPELLANTS* CLAIM 

OF MISREPRESENTATION HAD NOT BEEN SUSTAINED IS 

REASONABLE AND WAS BASED ON SUBSTANTIAL EVIDENCE 

IN THE RECORD CONSIDERED AS A WHOLE 

It is appellants’® contention that at the time Spartan 
requested special temporary authority (STA) to operate on 
Paris Mountain “pending the completion of the facilities 
authorized by the construction permit” for Hogback Mountain, 
it decéived the Commission in that it intended to use that 
site permanently and had no intention whatsoever of using the 
Hogback Mountain site. The Commission was asked to determine 
that because of the alleged deceit Spartan lacked the charac- 
ter qualifications required of licensees (R. 1736). 

Deceit is a species of fraud and fraud is never presumed. 
Farrar v. Churchill, 135 U.S. 609. In fact, there is a 
general presumption that men are honest, In Re Locust Bldg.Co., 
299 F, 756 (2d Cir.), cert. denied, Keighley v. American 
Trust Co., 265 U.S. 590, and thus anyone who alleges fraud has 


the burden of establishing his allegation. Jones v. Simpson, 





116 U.S. 609, 615. The evidence must be clear, unequivocal, 


and convincing. Public Motor Service v. Standard Oil Co. of 





New Jersey, 69 App. D.C. 89, 99 F. 2d 124, 
Voluminous testimony was taken, including that of 
Mr. Brown, President of Spartan, and Mr. Akerberg, the CBS 


representative. The Commission made detailed findings of 


fact that Spartan owned land on Hogback available for the 
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accommodation of transmitter facilities (R. 569, 1745), but 
that the use of the site was beset with construction problems 
particularly regarding a power supply and obtaining a right 
of way for the necessary power lines (R. 570-588, 1738, 1745). 
In the weeks following the grant of the conee-ace Lin permit 
Spartan negotiated with CBS for a network affiliation (R. 625- 
662, 1065-1139, 1146-1308 passim, 1322-1336, 1738, 1746). The 
record showed that due to an overlap problem CBS would not 
enter into an affiliation with Spartan if it eed the Hogback 
site (R, 1322-1336, 1739, 1746) but that Mr. Brown doubting 
that this was the final position of CBS in the matter persist- 
ently pressed CBS for approval of the Hogback site (R. 1746, 
1739-1740, 1067-1069, 1073, 1193, 1335) to such a degree both 
before and after the STA that Mr. Akerberg referred to 
Brown's persistence as that of a vacuum cleaner salesman; 
“He was always trying to sell something again." (R. 1746, 
1741, 1333.) The Commission also found that even after 
Spartan surrendered its STA in a telephone conversation with 
Akerberg, Brown stated that he hadn‘t made up his mind 
definitely on a move to Paris Mountain from Hogback and that 
CBS might want him back on Hogback later because he (Brown) 
had heard it on good authority that the Charlotte station 
which would cause the overlap was about to switch to another 
network (R. 1746, 1741, 1196). 

Both the Examiner and the Commission found, in summary, 


that while CBS did not intend to give Spartan an affiliation 
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at the Hogback Mountain site, Mr. Brown had not definitely 
made up his mind to abandon Hogback Mountain, and even after 
seeking the STA for Paris Mountain still attempted to talk to 
CBS about Hogback Mountain. 

Both the Commission and the Examiner concluded that no 
intent to deceive had been shown (R. 1746, 1538-40, 1546). 
This determination of course involved a weighing of all the 
evidence including the credibility of the witness Eri 
Appellants may disagree with the judgment of both the 
Examiner who observed the witnesses, and the Commission; but 
it is submitted that this determination is fully supported 
by substantial evidence in the record, 

Whether Mr. Brown had attempted to deceive the Commis- 
sion is for the Commission to decide in the first instance, 
and since the Commission’s findings are based on substantial 
evidence in the record as a whole, the decision should not 
be reversed even:. though this Court, as a matter of original 
determination, might have come to a different conclusion. 


Yankee Network, Inc. v. Federal Communications Commission, 





71 App. D.C. 11, 107 F. 2d 212, Universal Camera Corp. v. 
N.L.R.B., 340 U.S. 474. 


26/ The finding of the Examiner that Brown had no intent 
to deceive cannot lightly be disregarded in view of the 
fact that Brown testified at length before the Examiner 
who had opportunity to observe Brown's demeanor as a 
witness. See Universal Camera Corp. v. N.L.R.B., supra. 


be . f wy 
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IV. 


THE PARTICIPATION IN THE COMMISSION DECISION OF A 

COMMISSIONER WHO WAS NOT PRESENT AT THE ORAL 

ARGUMENT DID NOT VIOLATE THE COMMUNICATIONS ACT 

Another contention of error raised by appellants alleges 
that it was unlawful for Commissioner Mack to participate in 
the Commission decision since he had not been present at oral 
argument. This is said to violate the provisions of Section 
409(b) of the Communications Act, 47 U.S.C. 409(), which 
states that the Commission shall permit the filing of excep- 
tions to the initial decision by any party to the proceeding 
and shall, upon request, hear oral argument on such exceptions 
before the entry of any final decision. Appellants? conten- 
tions are devoid of merit; first, because they have never been 
raised before the Commission and secondly, o_o the deci- 
sion itself clearly indicates that Commissioner Mack studied 
the transcript of oral argument, , 

This attack on the validity of Commissioner Mack*s vote 
is made for the first time in this appeal and since appel- 
lants are raising for the first time “. .. questions of fact 
or law upon which the Commission has been afforded no oppor- 
tunity to pass," a condition precedent to judicial review of 
this question; namely,the filing of a petition for rehearing 
with the Commission has not been fulfilled. Communications 
Act, Section 405, 47 U.S.C. 405. Since appellants have 
chosen to appeal immediately from the decision rather than 
first present this question to the Someiee ton. the question 


is not properly before this Court. 
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Six of the seven commissioners voted in the Commission 
decision appealed from (R. 1734). Five of the six commis- 
sioners favored a grant of the Spartan modification applica- 
tion while the sixth (Commissioner Bartley) dissented 
(R. 1734, 1759). Commissioner Mack was one of the five 
commissioners who subscribed to the main Commission opinion 

27 
which clearly states (Par. 25, R. 1754): 
In view of all of the foregoing, and upon 

our careful consideration of the entire record 

in this proceeding, we conclude that the 

public interest, convenience, and necessity 

will be served by a grant of the application 

of The Spartan Radiocasting Company for modifi- 

cation of its construction permit. (Emphasis 

supplied.) 

It seems clear that since a transcript was made of the 
oral argument (R. 1644-1709) and that this was part of the 
record, it was clearly considered by the Commission -- 
including Commissioner Mack. Even if the merits of the vote 
were properly before the Court, the failure of a commissioner 
to hear oral argument is not fatally defective to his vote 
for a grant where the decision shows that he has considered 
the whole record which includes the transcript of oral 
argument. Accord, Eastland Company v. Federal Communications 
Commission, 67 App. D.C. 316, 92 F. 2d 467, cert. denied, 


302 U.S. 735. 


27/ Two of the five commissioners favoring the grant wrote 
short concurring opinions (R. 1757, 1758). 
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V. 


The Form of The Commission's Ruling on 
Appellants’ Exceptions To The Initial 


Decision Conformed To The Requirements 


Of The Of The Administrative Precedure Act and sk and 
The C Communications Act. © Act. 


Appellants filed forty-one exceptions to the initial 


decision. The Commission in ruling upon these exceptions 


fully complied with Section 8(b) of the Administrative Pro- 


cedure Act and Section 409(b) of the Communications Act. 
In Paragraph 8 of its decision the Commission stated 
(R. 1737): : 


We have examined the controverted rulings of 
the Examiner on points of evidence and, except 
as may be hereinafter otherwise indicated, herewith 
approve them. We have carefully considered each 
of the parties’ excepticns to the Initial Decision. 
Those which have been granted, in whole or in part, 
are reflected in the changes or modifications of 
the Initial Decision as evidenced in our decision 
herein, The other exceptions or portions of 
excepticns not so granted, are denied, either for 
the reasons set forth in this record, or as request- 
ing the inclusion of material already adequately 
reflected in the Initial Dedsion or in this decision; 
or as being immaterial, irrelevant, or having no 
decisional significance; or as not in conformity 
with our Rules. : 


Appellants contend that Section 8(b) of big Adminis~ 
trative Procedure Act, 60 Stat. 242, 5 U.S.C. 1007»), which 
requires that "The record shall show the ruling on each such 
oe « = « Sxeeption srewanted, and Section 409¢b) of tle 
Communications Act of 1934, as amended, 48 Stat. 1096, 47 
U.S.C. 409Cb), which requires the Commission ” permit the 
filing of exceptions to initial decisions and further pro- 
vides that all decisions shali include a statement of 


findings and conclusions, as well as the basis therefor, 
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upon all material issues of fact, law, or discretion presented 
28/ 
on the record, were contravened by the foregoing manner of 
29/ 
ruling on exceptions, They argue that the Commission was 


required to rule on each exception individually and that its 


failure to do so leaves them in doubt as to the reasons for 


denial of the exceptions. 

Like the attack on the validity of Commissioner Mack's 
vote appellants’ contention pertaining to the ruling of 
the Commission on the exceptions to the initial decision 
is raised for the first time in this appeal. We believe 
that this contention is not properly before this Court for 
the same reasons that the attack on Commissioner Mack's 
vote is not properly before the Court (see p. 35 , supra). 
Seme brief legislative and judicial background is believed 
necessary in order to delineate the actual issues presented 
by appellant‘s attack. The original version of the bill 
28/7 Section 1.857 of the Commission's Rules which requires 
that the final decision contain a ruling on each relevant 
and material exception filed to the initial decision is 
no more stringent than the statute as a simple comparative 
reading will indicate. 
29/ This method of ruling on exceptions was first estab- 
lished in the comparative television cases (See Tampa Times 
Co., 10 Pike & Fischer, R.R. 77, 81), several of which were 
appealed to this Court. It is patterned on the procedure 


followed for many years by other agencies such as the 
National Labor Relations Board and the Civil Aeronautics 


Board. See Petersburg Television Corp., 10 Pike & Fischer, 


R.R. 5840, 5845; Mississippi Valley and Southeastern 
States Gases, 11 C.A.B. 979, 993, 994 (1950). 








* 
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which became the Administrative Procedure Act (S. 7, 79th 
Cong.) did not contain the above-quoted provision of Section 
8€b). The House Judiciary Committee added the sentence in 
question, and provided the sole legislative comment on the 


sentence (Administrative Procedure Act ~ Legislative History, 





S. Doc. No. 248, 79th Cong., 2d Sess., 288, fn. 19): 
The sentence is added for the purpose lof requir - 
ing agencies to note their rulings somewhere on 
the record in order to preclude later controversy 
as to what the agency had done. | 
Thus, as long as the agency indicates * somewhere on 
the record” its rulings on the exceptions, the statutory 
requirements is fully and fairly met. The parties have no 
right, as appellant seems to argue (App. Br.23), to control 
the form of the agency decision and to require that there 
be individual rulings on each exception, presumably in an 
appendix. | 
Without exception, the cases interpreting Section 8b) 
have sustained this realistic, substantive approach to the 
provision against attacks in which form rather than sub- 
stance was emphasized. Thus, the National Labor Relations 
Board's similar procedure for dealing with exceptions (See 
note,29, supra) has been twice attacked on the ground that 


an individual ruling on each exception was required. 


NLRB v. Sharples Chemicals, Inc., 209 F. 2d 645 (6th Cir.); 
NLRB v. State Center Warehouse & Cold Storage Co., 193 


F. 2d 156 (9th Cir.). In both cases, the Court rejected 


the argument, pointing out that all that is necessary under 
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Section 8(€b) is that the party be informed by the agency's 
decision of its rulings on the exceptions. 
This Court has also had occasion to pass on the question, 


and in the communications field. Coldnial Television, Inc. 


v. Federal Communications Commission, 95 U.S. App. D.C. 7, 





217 F. 2d 21. The appellant in that case argued, inter alia, 
that the Commission's decision, because it did not “contain 

a ruling upon each such exception”, violated Section 8(b) 

and made more difficult its “opportunity to demonstrate 

the errors of the Commission's actions to this Court”. 

(p. 24, Appellant's brief in Case No. 12,167). This Court, 
however, rejected the argument and affirmed the Commission 

in a per Curiam opinion. Cf. Capital Transit Co. v. United 
States, 97 F. Supp. 614, 621. 

To establish its claim of procedural error, appellants, 
we believe, had the minimal responsibility of showing or 
pointing to the exceptions on which it is allegedly in doubt 
as to the Commission's ein 

Significantly, it has merely pointed to the alleged 
failure of the Commission to rule on the credibility of 
30/ Section 10(e) of the Administrative Procedure Act, 

60 Stat. 243, 5 U.S.C. 1009(e), provides that courts 
reviewing administrative decisions shall take due account 


of the rule of prejudicial error. Here, however, appel- 
lants do not allege the manner in which they were misled 








or prejudiced by the method of the Commission in ruling > 
upon their exceptions. Therefore, appellants’ contention 


should be disregarded. Umion Starch & Refining Co. v. 
NLRB, 186 F. 2d 1008 (7th Cir.). 
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Spartan’s President, Brown. A study of the record seems to 
indicate that appellants are referring to their exception 
No. 15 (R. 1562). It seems very clear that Paragraph 5 of the 
Commission's Conclusions (8. 1746) clearly ruled on this point 
when it was stated: : 
| 
We agree with the examiner's conclusion that 
misrepresentation has not been proved against Spartan, 
under the circumstances shown by our Findings, and 
as discussed in these Conclusions. .. 
What is lacking here in the Protestants" showing 

is proof of an intent by Spartan to deceive, or a 

representation by Spartan with no belief in its own 

representation. 

Clearly, appellants’ contentions to the effect that the 
Commission failed to rule properly on their exceptions is 
without merit. | 

CONCLUSION 

For the foregoing reasons, the decisions, and orders 

of the Commission should be affirmed. ! 


Respectfully submitted, 


WARREN E. BAKER 
General Counsel 
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STATEMENT OF QUESTIONS PRESENTED 


The questions in this case were stipulated by the parties 





and approved by this Court in its Order of October 10, i957. 
The questions, as stipulated, are as deliaede 

1. Whether the Commission's Decision of! July 22, F951; 
is inconsistent with or violates this Court's Decision and 5 
Judgmmat of September 6, 1956 in Case No. 13,231. 

2. Whether the Commission's findings and conclusions, 
in its Decision of July 22, 1957, upon the misrepresentation 
and degradation of service issues, are supported by substantial 
evidence. | 

3. Whether the Commission's soneiustowal fa its Decision 
of July 22, 1957, upon the misrepresentation bssite, are arbi- 
trary and capricious because (a) they are irrational, (b) they 
are inconsistent with past decisions cited, sind (c) the Com- 
mission failed to consider or make findings urged by Appellants 
with respect to the gravity and willfulness of Intervenor‘s 
misrepresentation. 

4. Whevher the Commission in its Decision of July 22, 1957, 
(a) erroneously failed to consider evidence or give any reasons 
for its failure to make findings upon such evidence, as pre- 
viously urged by Appellants, with respect to the misrepresen- 
tation issue, or (b) erroneously failed to afford Appellants 
*7 Appellee and Intervenor reserved the eight! to argue that 


questions numbered 4(b), 6, 7 and 8 below are not properly 
before the Court. ! 


(i) 





way opportunity to address themselves to the grounds and 
reasons upon the vasis of which the Commission decided to 
make conclusions favorable to Intervenor on this issue. 

5. Whether the Commission's conclusions in its Decision 
of July 22, 1957, upon the degradation of service issue, are 
arbitrary and capricious because — (a) the Commission relied 
upon factors which were not properly counterbalancing factors; 
(b) failed to consider evidence of record showing that there 
would be greater diminution of service than the Commission 
found; and (c) took ex parte official notice of matters per- 
taining to the economic necessity to television stations of 
a network affiliation. 

6. Whether in view of the Commission's action, in its 
Decision of July 22, 1957, taking official notice of the 
matters referred to in question No. 5(c), the Commission's 
conclusion, in its Decision of March 9, 1956, that Appellants 
had failed to show that adverse effects would result to 
Appellants’ stations from a grant of Intervenor'’s Paris 
Mountain application was in error. 

7. Whether the Commission's decision of July 22, 1957, 
was taken in violation of required statutory procedure 
because of 

(a) The participation of two Commissioners who 


had not heard the oral argument held prior to 





the Commission's Decision of March 9, 1956; 


(ii) ‘ 





(b) The adoption of the decision by less than a 





a ' 
quorum of the Commissioners who had heard such 
oral argument. 
8. Whether the Commission erred, in its:Decision of 
g March 29, 1957, in holding that it had discretionary authority 
to refuse to reinstate its suspension of the grant of modifi- 
v } 
cation of permit for Intervenor's Paris Mountain operation 
pending the further proceedings required by this Court's 
7 decision and judgment in Case No. 13,231, and whether, assuming 
arguendo, that it had such discretionary authority, it acted 
> , r a . Ba He 4 
arbitrarily and capriciously in authorizing Spartan to continue 
the Paris Mountain operation pending such further proceedings. 
; : 
* 
(iii) 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 13,231, 14,018 14,087 


WILTON E. HALL, 
GREENVILLE TELEVISION COMPANY, 
i Appellants, 


Vv. 
¥ | 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


SPARTAN RADIOCASTING COMPANY, 
Intervenor. 


ON APPEAL FROM DECISIONS AND ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


+ COUNTERSTATEMENT OF THE CASE 

& In view of the fact that appellants’ Statement of the 
Case, although including irrelevant and extraneous material 
in certain respects, is basically correct, a full statement 
of the background history of the lengthy proceedings which 


iy 


is preceded the instant appeals will not be repeated here. 


1/ Additionally, a substantial portion of the undérlying back- 
a ground facts of the subject appeals is set forth in this Court's 
opinions in Greenville Television Co. v. Federal Communications 
: Commission, 95 U.S. App. D.C. 314, 221 F. 2d 870 and Wilton E. 
re Hall _ and Greenville Television Co. v. Federal Communications 
: Commission, 99 U.S. App. D.C. 86, 237 F. 2d 567. 





ve Disa 
However, it is nevertheless considered necessary to give a 
brief statement of such pertinent facts, arising subsequent 
to this Court’s prior considerations of the proceedings 
herein, as may be relevant to a disposition of the subject 
appeals. 

On September 6, 1956, this Court handed down its deci~- 
sion reversing the Commission in Wilton E. Hall _ and Greenville 
Television Co. v. Federal Communications Commission, 99 U. S. 
App. D. C. 86, 237 F. 2d 567. This was an appeal (Case No. 


13,231) by the appellants herein from the Commission's 


2/ 
decision of March 9, 1956 (S.J. 588-618), made after a full 


evidentiary hearing pursuant to the provisions of Section 
309{c) of the Communications Act, 47 U.S.C. snotee” which 
affirmed the Commission's previous grant of April 30, 1954 
(J. 130-135). This, in turn, haveiead’ an application filed 


by Spartan Radiocasting Company (Spartan), the intervenor 


2/ "J." references in this brief are to the printed Joint 
Appendix in Case Nos. 12,284 and 12,356, Greenville Television 
Co. v. Federal Communications Commission, et al.; "S.J." 
references are to the printed Supplemental Joint Appendix in 
Case No. 13,231, Wilton E. Hall and Greenville Television Co. 
v. Federal Communications Commission, et _al., and are made in 
accordance with the stipulation agreed to among the parties 
and approved by Order of this Court dated October 10, 1957. 
References to the original record certified to this Court are 
designated "RY in accordance with the stipulation. 


3/ This Court had previously held the appellants ~ protestants 
before the Commission - to be “parties in interest” within the 
meaning of Section 309{c), 47 U.S.C. 309(c), in Greenville 
Television Co. v. Federal Communications Commission, 95 U. S. 
App. D. C. 314, 221 F. 2d 870. 
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herein, to modify its construction permit for a new television 
station to operate on Channel 7, in Spartanburg, South 
Carolina, to specify a transmitter site on Paris Mountain, 
South Carolina, instead of Hogback Mountain, South Carolina, 


with 200 kw visual, 120 kw aural, and with au axtenns height 
4 


of 1182 feet above average terrain (S.J. 588). 
This Court's grounds for reversal of ite! Comizetenyts 

March 9, 1956 decision was predicated upon a twofold conclusion: 

(1) that the Commission erred in rejecting its television 

propagation curves as a proper basis for ana tmeering evidence, 

and (2) that the Commission erred in concluding that Spartan 

was not guilty of misrepresentation with oe to its 

intentions at the time it requested a temporary authorization 

for Paris Mountain, The Court stated, in substance, that 

since, wiza the propagation curves in evidence, the record 

showed the modification would result in a curtailment of 

service to the Spartanburg area, this must, in the absence of 

a showing that the curves were not applicable in the 

particular situation, be considered as adverse to the public 


interest and weighed with any other factors showing that 

4/7 Hogback Mountain is 25 miles northwest of Spartanburg, 

24 miles northeast of Greenville, South Carolina, and approxi- 
mately 52 miles northeast of Anderson, South Carolina. Paris 
Mountain is approximately 6 miles north of Greenville, 27.25 
miles west of Spartanburg, and approximately 34 miles northeast 
of Anderson, The original authorization for Hogback Mountain 
had provided for 316 kw visual, 204 kw aural, : with an antenna 
height of 2000 feet above average terrain (S.J. 588). 
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the public interest would be served (99 U.S. App. D.C. 86 
at 96, 237 F.2d 567 at 572). The Court also stated, with 
respect to the misrepresentation issue, that it was for the 
Commission to decide the seriousness of the misrepresentation 
and its affect, if any, upon Spartan‘'s qualifications to be 
a licensee (Ibid). The Court rejected arguments by the 
appellants that the modification would make Spartans station 
a Greenville station rather than a Spartanburg station and 
presumably -- since no mention of it was made -~ also rejected 
the argument that appellants‘ stations would suffer such 
grievious injury as to force their dissolution and a consequent 
loss of their service to the public. 

Accordingly, this Court set aside both the Commission's 
Order of April 30, 1954, making the grant without hearing, 
and the Order of March 9, 1956, affirming the grant after 
hearing, and remanded the case to the Commission for further 
proceedings, Upon a petition for rehearing filed by the 
Commission, the Court, on October 22, 1956, entered an order 
denying rehearing but amending its opinion by deleting the 


language setting aside the original grant without hearing. 


5/ The Commission, in its Order designating Spartan's modi- 
fication application for hearing, had included an issue on this 
last point with a notation that it was not therefore found to 
be relevant (S.J. 591). In its final decision, the Commission 
merely found the evidence on the point unconvincing (S.J. 
613-614). : 
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The Court on April 16, 1956 had denied a stay in Case 
No. oa Spartan had subsequently gone én the air. 
After the decision of the Court reversing the Commission, 
the Appellants, on December 21, 1956 naxietones the Commission 
to suspend Spartan's operation pending a further consideration 
of the case by the Commission (R. 1799-1809), The Conm- 
mission denied this petition by Memorandum Opinion and Order 
released March 29, 1957 (R. 1830-1836). On April 9, 1957, 


"wy 


the appellants in a “Joint Petition for Order Directing the 
Federal Communications Committion to Comply with Judgment 

of this Court” requested the Court to treet, ihe Commission 
to enter an order suspending the effectiveness of Spartan's 
outstanding authorizations pending further consideration of 
the protest hearing. The appellants’ contentions were 
substantially a re-statement of those raised to the Commission 
and disposed of by the Commission's Memorandum Opinion and 
Order of March 29, 1957. The Court, by order dated June 

4, 1957, denied appellants* joint pdition. Meanwhile, ap- 
pellants, on April 29, 1957, petitioned the Commission to re- 


consider its action of March 29, 1957 (R. 1839-1840). The 


Commission also denied this petition by Memorandum Opinion 


/ Appellants filed a petition for reconsideration of the 


order denying a stay. Pending consideration of this motion 
the Court, on April 19, 1956, issued a BamDA SA EY stay order. 
On April 24, 1956, the stay was vacated. | 
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and Order released June 14, 1957 (R. 1870-1873). The 
Commission's actions of March 29, 1957 and June 14, 1957 
are here under review in Case No. 14,018. 

In order to have the views of the parties to the pro-~ 
ceeding concerning the effect of curtailment of service 
and the procedures to be followed in going forward with the 
remanded proceeding, the Commission, by Order released 
April 29, 1957, directed the parties to file memorandum 
briefs in this respect (R. 1837-1838). In response to this 
Order, memorandum briefs were submitted by appellants 
<R. 1866-1867), Spartan (R. 1861-1865) and the Commission's 
Broadcast Bureau (R. 1847-1860) on May 22, 1957. By Memorandum 
Opinion and Order released July 22, 1957 (R. 1874--1881), the 
Commission reaffirmed the Spartan grant after reconsidera- 
tion on remand. 

In reaching this conclusion the Commission found (1) that 
the record evidenced factors which outweighed the curtailment 
of service in certain areas resulting from Spartan‘s Paris 
Mountain operation, and (2) that while Spartan’s misrepresen- 
tation was not to be condoned, the nature of its misrepresen~ 
tation and the attendant facts did not indicate that Spartan 


¢o lacked reliability as to disqualify it as a licensee. 





With reference to (1), the Commission concluded, inter alia, 


that Spartan*s move to Paris Mountain was in the public in-.. 


et 


erest inasmuch as the move insured the bringing to Spartan- 


burg of its first local television station with network 


iy a 
programming; would made available to the lower Piedmont area 
of South Carolina a third network affiliated television ser- 
vice which would for the first time provide a better than 
city grade signal to all three of the principal cities of the 
area, i.e., Spartanburg, and Greenville, in adaieten to 
Anderson; would bring initial CBS network programming to ap- 
proximately 45% of Spartan's coverage area; and would provide 
a better signal carrying CBS programming to other areas where 
Spartan's Grade A contour overlaps the Grade B contours of 
other CBS affiliates (R. 1878). The Commission azso noted 
that most of the areas which would lose eexviee as a result 
of the move received service, and in a number of cases 
multiple services, from other stations (R. 1879). With re- 
ference to (2), the Commission concluded that —— as 
Spartan’s misrepresentation was found by the Court 20 rest 
upon Spartan's "complete indecision" to disclose possible 
future plans affecting its proposed Paris Mowing atin operation, 
such indecision, in the Commission's view, did not constitute 


that willfull degree of planned deception or misrepresentation 


which, within controlling Commission precedent, would lead to 


a determination that Spartan lacked the minimum qualifications 
to be a licensee (R. 1880-1881). | 


This Commission action is the subject matter of the ap- 


peal in Case No. 14,087. On September 18, 1957, this Court 
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granted the appellants’ motion to consolidate the appeals 
in Case Nos. 13,231, 14,018, and 14,087, but denied their 
motion for expedited ceetaciettant 
SUMMARY OF ARGUMENT 

In reaching its conclusion in reaffirming the grant of 
Spartan’s modification application on remand, the Commission 
properly found countervailing factors in the evidence of re- 
cord which outweighed the loss ox diminution of service which 
would result from Spartan’s move. The Commission therefore 
concluded that Spartan's modified operation would serve the 
public interest because the advantages of the move, from 
the standpoint of the public, outweighed the disadvantages 
to which the Court had referred in its previous opinion. 


Wilton E. Hal! and Greenville Television Co. v. Federal Com- 





mucitcations Commission, 99 U.S. App. D.C. 86, 91-92, 237 F. 
2d 367, 572-£73. Among other things, the Commission found 
that Spartan’*s move assured a first local television station 
to the Spartanburg community; a third network affiliated 
television station which would initially provide a better 
than city grade signal to Spartanburg and Greenville; initial 


CBS programming to approximately 45% of Spartan'’s modified 





coverage area; and a better signal carrying CBS programming 


7/ By Order of same date the Court denied Spartan's motion 


to dismiss the appea} in Case No. 14,018, s 
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to other areas where Spartan‘’s grade A ca entails overlaps the 
grade B contours of other CBS affiliates. Further, the Com- 
mission concluded that none of the areas which would lose ser- 
vice from Spartan's station, or incur degradations of this 
service as a result of Spartan‘'s move, would He deprived of 
their only service within the meaning of the Commission's 
Rules, and substantial portions of these areas would still 
receive multiple services from other stweions, The Commission's 
findings were properly derived, and reasonably extrapolated, 
from the hearing evidence of record, including appellants’ 
engineering exhibit E-2. 

Upon reconsideration on remand of the question of whether 
Spartan’s misrepresentation so deprived it of reliability as 
to disqualify it as a licensee, the Commission concluded that 
Spartan’s misrepresentation--found by the Court to rest upon 
Spartan's failure to disclose its "complete indecision" as to 
its possible future plans at the time it requested the Paris 
Mountain authorization--did not constitute that willfull de- 
gree of planned deception or misrepresentation which, in the 
past, the Commission has held demonstrated that a party is so 
unworthy of reliance as to be disqualified f¥ow holding a Conm- 
mission license. The Commission believed that Spartan's mis- 
representation, while not to be condoned, differed both 


quantitatively and qualitatively from those it had found so 


serious as to require a finding of absolute disqualification, 
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Appellants have failed to show that the Commission's deter- 
mination was inconsistent with determinations which the Conm- 
mission has made in past cases involving questions of an 
applicant‘’s misrepresentation. The Commission‘’s determination 
on this question was a reasonable exercise of the Commission's 
primary authority to determine the basic qualifications of 
its licensees, for the exercise of which this Court, in its 
opinion of September 6, 1956, remanded the proceeding to the 
Commission. 

The Commission properly concluded that the public interest 
required that Spartan‘’s grant continue in effect pending the 
Commission's further consideration of the protest proceeding on 
remand. The appellants* argument that the Commission was with- 
out authority, under the terms of Section 309(c) of the Act, or 
of ehis Court’s opinion of September 6, 1956, to permit such 
continued operation pending further consideration 6f the pro- 
ceeding, was rejected by this Court in denying a petition filed 
by the appellants on April 9, 1957 in Case No. 13,231 raising 
these very same questions. Consequently, it is clear that the 
legal questions raised in appellants’ petition, and now resub- 
mitted te this Court, are res judicata. In any event, that the 
Commission had the discretionary authority which the appellants 


dispute is clear in view of the decision of this Court in 


Federal Broadcasting System, Inc. v. Federal Communications Com- 
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mission, 99 U.S. App. D.C. 320, 239 F. 2d 941. The appellant’s 
present contentions that if the Commission had such discretionary 
authority, its exercise herein was improper deine it failed to 
wéigh the likelihood of appellants’ eventual success against the 
public interest in continuing Spartan's authorization, are also 


not properly before this Court, the Commission not having been 





afforded the initial opportunity of passing on these contentions 
as required by the provisions of Section 405 of the Act. Fur- 
ther, although belatedly raised, the appellants' contentions 

are without merit inasmuch as the *haianelag ace" which appel- 
lants claim the Commission was required to perform has been 
applied by the Commission only to those cases where the pro- 
tested service was not yet in operation, and not as here, to 

an existing service upon which the public has come to rely,. 

The other factors referred to by appellants’ were considered 


by the Commission and properly rejected as reasons for tem- 


porarily suspending Spartan's existing service. 
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ARGUMENT 
I. THE COMMISSION PROPERLY FOUND 
COUNTERVAILING FACTORS BASED 
ON SUBSTANTIAL EVIDENCE IN THE 
RECORD WHICH OUTWEIGH THE 
CURTAILMENT OF SERVICE. 
In its opinion of September 6, 1956, (99 U.S. App. D.C. 
86, 237 F. 2d 567), this Court set aside the Commission's 
Order of March 9, 1956 (S.J. 588-618), and remanded the case 
to the Commission for further proceedings upon the ground, 
inter alia, that the Commission committed error in rejecting 


its television propogation curves as a proper basis for 


engineering evidence; that with such curves in evidence, a 


8/ 


curtailment of service was shown to result which, unless 


outweighed by other factors, was not in the public interest; 


and that whether such service curtailment may be outweighed 


by other factors pointéng toward, rather than away from, 


public interest was a question for the Commission's consider- 


ation. As we shall demonstrate, infra, the present record 
contains evidence of countervailing factors or benefits to 


the Spartanburg community which the Commission correctly 


8/ The curtailment or degradation of service, based on the Conm- 
mission's propogation curves, which the Court concluded resulted 
from Spartan's modified proposal for operation from Paris 
Mountain, consisted of (1) a reduction of the station's minimum 
Signal over Spartanburg from 95 dbu to 85 dbu; (2) a reduction 
in the population of the Spartanburg trading area which would 
receive Grade A service from 99.6% to 87%; (3) a reduction in 
service from Grade A to Grade B for about 250,000 persons; and 
(4) to deprive of any service whatever "some" persons who would 
have had the Grade A contour of the Hogback Mountain operation 
(99 O.S. App. D.C. 86, 91-92, 237 F. 2d 567, 572-573). 
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found more than adequately compensated for the curtailment or 
degradation of service referred to by the Court. 

At the outset it is important to restate the Commission'’s 
actual conclusions on this point, since appellants‘ discussion 
is misleading. By concentrating on a footnote in the Commission's 
opinion (R. 1878-1879, fn.3), to the exclusion of the textual 
material (App. Br. 32), and by reference, wine) wet context, to 
language in one of the Commission orders relating to a possible 
stay of Spartanburg's authorization pending further Commission 
consideration of the case (R. 1872-2873, App.: Br. 33), appellants 
have attempted to convey the impression that the Commission 
ignored the Court‘s mandate that it consider whether any com- 
pensating public interest factors existed for the loss in service 
to certain areas northeast and northwest of Spartanburg resulting 
from the modification of Spartan‘s permit. This, of course, is 
not the case. Instead the Commission concluded that Spartan's 
modified operation would serve the public interest because the 
advantages of the move from the standpoint of the public out- 
weighed the disadvantages (R. 1877- 1880). Specifically, it 
found that the move, required in order for Spartan to secure an 
affilliation with the CBS network, assured the establishment of 
a first local television outlet in Spartanburg which would 
otherwise be very doubtful (R. 1877-1878), that the move would 
for the first time bring CBS programming with a better than city 


grade signal to the cities of Spartanburg and Greenville, and 





also initial CBS programming to approximately 45% of Spartan's 
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service area, and a better CBS network service to additiona! 
areas now receiving only Grade B service from other CBS affil- 
ijated stations (R. 1878). On the other hand, the Commission 
concluded that the larger areas to the north and east of 
Spartanburg which would lose service or receive a lesser grade 
of service were all served by a Charlotte, North Carolina 
Station (WBTV), and substantially all would receive or will re- 
ceive service from three or four stations (R. 1879). The 
smaller area of loss to the north and west of Spartanburg would 
still receive one and in parts two other services CR. 18793. 
The Commission also found that the 1.5% reduction in signal 
intensity over Spartanburg itself of minimal importance in 
view of the fact that the signal would still be of 85 dbu in- 
tensity, or approximately 1.6 times the minimum city grade 
signal required by Section 3.685 of the Commission's Rules, 

47 C.F.R. 3.685, for a station operating on Channel 7 such 

as Spartan’s. 

The appellants attack the finding of the Commission that 
the move to Paris Mountain, and the attendant CBS network af- 
filiation which it permitted Spartan to obtain, assured to 
the Sparta nbuty community its first local television outlet 
with network programming (R. 1878). This argument is based 
primarily upon the frank admission by the Commission that 


~/ +_/he record herein is silent as to whether Spartan would 


have commenced operation without a network affiliation” (R. 1877) 


(Emphasis added). The Commission felt, however, that in view 
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of the admitted fact that the move to Paris Mountain or similar 


reduction in service to the north and east of Spartanburg was 
9 / 


necessary in order for Spartan to secure a CBS affiliation, 
and Spartan*s clear unwillingness to operate without such an 
affiliation, as indicated by its entire course of conduct in 
reducing its total service area, it was a proper, if not the 
only possible inference from the facts, that the move “assured” 
the establishment of a first local television station in Spar- 


tanburg (R. 1878). This conclusion the Commission felt to be 


bulwarked by the well-recognized fact that "network programming 


is essential to the profitable operation of most stations; and 
' 


in many instances, its availability may be determinative of a 
Station's ability to survive and furnish a needed television 
service to the public" (R. 1878). | 

Appellants point to the fact that the above quotation was 


taken from a Commission Report and Order in a 1955 rule-making 
10/ 
proceeding, which the Commission stated it believed was' also 


evident in 1953 and 1954, the period in which Spartan sought a 


network affiliation" (R. 1878). They argue that this amounted 


9/ Spartan's original Hogback proposal contemplated a network 
affiliation with NBC and, when subsquently such affiliation 

was not available to it, Spartan found that a CBS affiliation 
was also not readily available because of overlap with another 
CBS affiliate (WBTV, Charlotte, North Carolina). An ABC affil- 
iation was simiarly not available to Spartan because of sub- 
stanial overlap with ABC affiliate WLOS-TV, Ashville, North 
Carolina (S.J. 220, 225) 391). Accordingly, Spartan'’s move to 
Paris Mountain was proposed in order to reduce the overlap with 
CBS affiliate WBIV and thus to obtain the oe CBS affili- 
ation (R. 1877). 


10/ he Commission' 
nd Regulations, 12 Pike & Fischer, R.R. 1537 


«Ebbw 
to an improper instance of judicial notice by the Commission 
which they had no opportunity to challenge. But if they in 
fact thought that the statement was not factually accurate, 
appellants could have petitioned for rehearing on this point 
under Section 405 of the Act, 47 U.S.C. 405, as they did with 
respect to the Commission's Order of March 27, 1957 (1830-1836), 
denying their request for termination of Spartan's authori- 
zation pending further proceedings (R. LennteAOI hat they 
did not so petition is hardly surprising in view of the exten- 
sive evidence introduced into the record by appellants them- 
selyes as to the value, if not the essentiality, of a network 
affiliation, and network programs, to any successful television 
station operation (S.J. 223, 224, 257-260, 579-582, 601, 613; 
cf. the discussion of this point at pp. 38-40 of appellants’ 


12/ 
brief in Case No. 13,231). 


1i/ Having failed to do so, appellants would appear to be es- 
topped frem raising the point; on appeal by the express pro- 
visions of Section 405 making a petition for rehearing a 
condition precedent to any appeal where a party “relies on aaa 
questions of fact or law upon which the Commission has been y 
afforded no opportunity to pass.” 47 U.S.C. 405. 





12/ The Commission's rejection of appellants’ evidence, relating a 
to the alleged effect Spartan'’s operation would have on the 

ability of appellants* stations to survive, as “speculative” = 
(R. 1872), was not inconsistent, as appellants claim (App. Br. 
37, fn. 11), with its recognition of such evidence as sub- 
Startiating the importance of network programming to stations. ‘ 
It was the appeliants* conclusionary claims of economic loss < 
or cumpetitive disadvantage, or loss by the public of the 

service of appellants*® stations as a result of Spartan's grant = 
which the Commission found too speculative, and not appellants’ s 
preliminary assertions of the well-recognized difficulties 

inherent in non-network television operations. 


ans 


a 
# The appellants also attack as “unsupported by any evidence 
, of record" (App. Br. 38--39) the Commission's findings of other 
factors which it determined should be considered as compensa- 
» tion for the curtailment of service resulting from the modifi- 
- cation of Spartan'’s permit. These were: 
1. That the move would for the first time provide the cities 


% of Spartanburg and Greenville with a better than city grade 





e Signal from a station carrying the broadcasts of the CBS network; 
2. That the move would provide this CBS network programming 

be for the first time to 45% of Spartan's coverage area; and 

od 3. That other areas would receive a better Grade A service 
from a CBS affiliated station which now receive only Grade B 

® service from other CBS affiliates. 

*, All of these findings were suggested in the pleading filed 
by the Broadcast Bureau in response to the Commission‘’s Order 


of April 29, 1957 (R. 1837-1838) directing the parties to file 


i memorandum briefs with respect to the procedures to be followed 
by the Commission in conforming the remanded proceeding to the 
Court's mandate. The Bureau expressly based these proposed 
findings on appellants’ Exhibit E-2 in the hearing record (S.J. 

: 391). Appellants had filed an extremely Short Joint Memorandum 
Brief (R. 1806-1867), which, insofar as this question is con- 

. cerzed,, had merely stated "/ t_/here are no countervailing 

: public interest considerations which would justify relocation 
of the transmitter site", (CR. 1866). They subsquent ly filed an 

a 


additional "Statement" concerning the memorandum briefs of the 
. a ' ¢ 





ait Bn 
Broadcast Bureau and Spartan (R. 1868-1869). This document 
did not, however, take issue with the proposed findings on 
this point set forth by the Broadcast Bureau, except to state 
that appellants did "not waive" their rights, in the event 
the Commission decided the case adversely to them, to contend 
in further judicial proceedings that, among other things, “the 
findings aliegedly supporting such grounds are without ade- 
quate support in the evidence of record" (R. 1868). And as 
indicated, supra, appellants did not file any petition for re-- 
hearing of the Commission's Memorandum Opinion and Order of 
July 22, 1957, which made the findings here questioned (R. 1874- 
1881). 

Appellants are thus hardly in a position to argue now that 
the findings of the Commission in fact do not derive from Ex- 
hibit E-~2 (S.J. 391) as they have contended. But in any event, 
their arguments areunfounded. It is true that this exhibit 
shows only the grade B contours of the stations in the area. 

But this does not mean, as appellants contend (App. Br. 38), that: 
city grade coverage or Grade A coverage cannot be derived from 


the curves. 








Thus it is perfectly clear from examination of Exhibit E-2 e; 
‘S.J. 391) that WAIM-TV, the CBS affiliated station owned by 7 
appeilant Hall in Anderson, does not place even a Grade B signal 4: 
(64 dbu) in Spartanburg; it therefore follows that it does not ie 

a 


provide the higher city grade signal (80 dbu). This is also 


true with respect to the coverage of Greenville from the CBS » 
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affiliated station in Charlotte, North Carolina, WBTV. The 
exhibit does show that Greenville is on the éxtrane edge of 
the WAIM-TV Grade B contour, and Spartanburg is somewhat 
within the Grade B contours of WBTV, Charlotte. But in view 
of the fact that the city grade signal is approximately 6.3 
times that needed for grade B coverage in the case of WAIM-TV, 
and approximately 22.4 times that needed for Grade B coverage 
in the case of wet ik was clearly an aeeeeraes extra- 
polation from the exhibit for the Commission to conclude that 
WAIM-TV does not provide city grade service to Greenville and 
WBTV does not do so for Spartanburg. Since the record clearly 
indicates that Spartan (WSPA-TV), operating as modified, 
would provide better than city grade service tio Spartanburg 
and Greenville (as well as Anderson) (S.J. 388), the Commission's 
conclusion that Spartan would for the first time provide Green- 
ville and Spartanburg with city grade service from a CBS affil- 
iated station is clearly supported by the record. 

The same is true with respect to the other findings of the 
Commission set forth above. The figure of ee er 45%", 
which the Commission used for the percentage of the Spartan cover- 


age area which would receive a CBS network service for the first 


time, was derived from examination of the areas shown on Exhibit 


13/ These ratios result from the differences in the respective 
frequencies of the stations, i.e., Channel 3 for WBTV and Channel 
40 for WAIM-TV, and the resultant minimum respective field inten- 
sities required for city grade and grade B signals of stations 
operating on such frequencies by Sections 3.683 and 3.685 of the 
Commissions Rules, 47 C.F.R. 3.683, 3.685. 





= 
E-2 (S.J. 391) as falling within the Spartan (WSPA-TV) Paris 
Mountain Grade B countour but not within the Grade B contours 
of either WAIM-TV or WBIV, the other CBS affiliated stations 


in the area. Similarly, the exhibit shows areas in the immediate 


vicinity of the Spartan Paris Mountain site, where Spartan can 


be assured of providing a Grade A signal, which are on the 

extreme peripheries of the WAIM-TV and WBIV Grade B contours 

(and thus not conceivably within the Grade A contours of these 
stations). This rational was the basis for the Commission's 
conclusion (R. 1878) that Spartan will provide a better signal 
carrying CBS programming to "other areas" where its Grade A 
countours overlap the Grade B contours of the other CBS affil- 
lates in the area. 

| In addition to considering these compensating factors, the 
Commission also considered the significance, from the standpoint 
of the public, of the areas in which service would be lost or 
diminished. The appellants make a strained argument that such 
consideration was irrelevant. They argue that "/ t_/here is no 
affirmative public interest whatsoever in the fact that the peo- 
ple who would lose service from Paris Mountain would still have 
other service" (App. Br. 41). While this may be true, the con- 
clusion appellants attempt to draw therefrom clearly is not. 
Although they contend that "/ t_/he fact that the service of others 
will still be obtainable does not soften the detriment of the loss 
of the service" (App. Br. 41), it is absolutely clear, on the con- 


trary, that a move which deprives a substantial number of people 
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of their only service would be much more significant than a 
move which still leaves them with multiple services from 
other stations. 

The appellants attack as “without support in the evi- 
dence of record” (App. Br. 39) the findings which the Com- 
mission made (R. 1878-1879) to support its ee (R. 
1879) that “those areas and persons thus affected by the move 
to Paris Mountain are at considerable diepants from Spar- 
tanburg, and...a number of other services are|available there- 


to. The appellants" summary of the Commission's alleged 
findings, which appears on pages 39-40 of their brief, how- 
ever, distorts the actual facts as properly found by the 
Commission. | 

The appellants allege that the Gonmissi in found that 
"Station WBTV, Charlotte, N.C., serves the ite area which 
would suffer loss or diminution of service." (App. Br. 39) 
(Emphasis added). They claim that this finding is erroneous 
and is not supported by appellants’ Exhibit E-2 (S.J. 391), 
Since the exhibit "shows plainly that WBTV only serves a 
portion of the area which would suffer loss or diminution of 
service." (App. Br. 40)(Emphasis added). Safkwenee to the 
Commission's decision relating to this finding (R. 1879) es- 
tablishes, however, that the Commission's finding was, in 
substance, that the "far greater portion"of the area (within 
the Hogback Mountain coverage area but outside the Paris 


Mountain coverage area) which would suffer loss or déminution 


of service from Spartan's proposed operation, was located in 
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North Carolina, more than 49 miles from Spartanburg, and closer 
to Charlotte, North Carolina than to Spartanburg (R. 1879). The 
Commission's subsequent finding that *? 4 She Charlotte station, 
station WBTV, serves this entire area" (R. 1879)(Emphasis added) 
was clearly a reference to the area in question, i.e., the "far 
greater portion" which admittedly would suffer either diminution 
of service or loss of all service and not to the. entire area, 
wherein’ such adverse: results: would: obtain:: In: light of:these 
considerations, the Commission's: finding: clearly. has record. sup- 
port and was reasonable: and: proper im: Light. thereof..:7T ‘ .: 

The appeliants "> summary of; the: Commission's: alleged. finding 
that "substantially: all: of said’ area’ receives. or. will: receive 
service from there or four Stations" (App. Br. 40) (Emphasis. added) 
again misconceives. the Commission's,.actual: finding, and for sub- 
Stantially ee. enn reference, to the Com- 
mission's decision, discloses: that..the actual and correct finding 
was to the effect that: "Stations, WFBC-TV, Greenville, South ° 
Carolina; WIS-TV, Columbia’, South, Carolina;; and. WLOS-TV, Asheville, 


North Carolina, also provide service to portions of this same 


area" (R. 1879) (Emphasis. added):,,.i.e.,::the;.aneas to. the north and 


ata Sit Se i a ait Pes oo 

14/ The fourth station (WSOC-TV, Chariotte, North Carolina) which 
the Commission found (R. 1879) would furnish -service to portions 
of the area suffering diminution o@ loss of service from Spartan‘s 
proposed move was “in a:comparative’ hearing, at, the time of the 
grant of the Spartan modification application. The Commission's 
notice, at the time ‘af: ‘its: decision, ~tiat . okt: had granted a permit 
for the construction of the Station, Since it has not been con- 
troverted by the appellants, -is part. of the; mecord, and.:furnishes 
the same basis for findings of fact as does “evidence" in the 
usual sense. -See Section ‘7 d)) of: ithe (Administratixe , Procedure Act, 
5 U.S.C. 1006(d) and Attorney General's Manual on the Administra- 
t:iivée-Procedure: Act; ppoc?9=80.:-36 eo strsg? mex? soivree 2 
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east of Spartanburg which would receive diminution or loss of 


15/ 
service. 


Finally, the appellants attack the Commission's finding 
that the reduction in signal intensity over Spartanburg from 
95 dbu to 85 dhu would not result in any appreciable decrease 
in the number of locations which would receive city grade ser- 
vice, since such decrease would only amount to approximately 
1.5% {(R. 1879). This is alleged to be an “unsupported finding 
previously made by the Commission in its Decision of March 9, 
1956 (S.J. 609-610) which was reversed by this Court." (App. 
Br. 40). In this contention, the appellants are manifestly 
in error. The Commission finding as to the diminution of city 
grade service was, in fact, not reversed by this Court in its 
opinion, but was, on the contrary, accepted by the Court as 
one of the “formal findings of the Commission" (99 U.S. App. 
D.C. 86 at 92, 237 F. 2d 567 at 573). Specifically, and as 
appellants necessarily are aware, it was the Commission‘’s 


refusal to accept appellants* engineering evidence (S.J. 3&2- 


15/ Immediately following its finding as to the significance, 
from the standpoint of the public, of the loss or diminution 
of service to the areas to the north and east of Spartanburg, 
the Commission went on to consider--although appellants’ brief 
is bare of any reference to this finding--the loss or diminu- 
tion of service to the areas to the northwest and west of 
Spartanburg which would also result from Spartan’s move. With 
reference to the latter areas, as with the former, the Conm- 
mission similarly found a number of other services available 
thereto, i.e., Station WLOS-TV, Asheville, North Carolina ser- 
ving “most” and Station WFBC-TV, Greenville, South Carolina, 
serving a “portion” of this area (R. 1879). Here again, after 
first describing the portion of the total area of service loss 
involved, i.e., the portion ofthe area between the Hogback 
Mountain grade B contour and the Paris Mountain grade B contour 
lying to the northwest and west of Spartanburg, the Commission 
subsequently referred to this portion as "/ t_/his particular 
area” (R. 1899). 








ee 

391) and the propogation curves upon which it was predicated 
as supportive of this finding wherein the Court found error 
00 not in the finding itself. Thus, with appellexs’ 
engineering evidence presently part of the record, the re- 
iteration of this finding in the Commission’s decision, here 


under review, was eminently propes. 


II. THE COMMISSION PROPERLY FOUND THAT 


SPARTAN'S FAILURE TO DISCLOSE ITS 
"COMPLETE INDECISION" AS TO WHETHER 

IT INTENDED TO LOCATE ITS TRANSMITTER 
PERMANENTLY ON HOGBACK MOUNTAIN, DID 

NOT DISQUALIFY IT FROM BEING A LICENSEE. 


One of the issues which was presented to this Court on the 


earlier appetl in Case No. 13,231, was whether Spartan had been 


guilty of misrepresentation in its statements and pleadings 
filed with the Commission attendant to its efforts to secure 
Special Temporary Authority (STA) to operate on Paris Mountain. 
The Commission, in its decision there under review (S.J. 588-618), 
had concluded that no misrepresentation was involved since it 
had not been shown that wher Spartan requested temporary authority 
to operate on Paris Mountain, it had definitely decided to 
abandon Hogback as its site for permanent operation (S.J. 604). 
This Court held, however, that this was error, and that it was: 

a misrepresentation for Spartan to assure 

the Commission that its intention was to 

locate its permanent transmitter on Hogback 

if, in fact, there was no fixed intention, 

but rather a complete indecision whether or 

not it would do so. (99 U.S. App. D.C. 86 at 

95, 237 F. 2d 567 at 576) 

The Court went on to hold, upon the basis of the Commission's 

findings, that “Spartan concealed from the Commission and, by 


clear implication, misrepresented material facts concerning its 
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proposal.” (Ibid). A party, it concluded, has a "duty to dis- 
close to the Commission any facet of a proposal as to which 
there may be a mental reservation, no matter how far advanced 
the proposal or rudimentary the reservation." (Ibid). And, 
citing Federal Communications Commission v. WOKO, Inc., 329 
U.S. 223, the Court stated that the misrepresentation was not 
rendered nugatory because the Commission might nevertheless 
have granted the STA if Spartan'’s indecision had been disclosed 
or because the purpose of the concealment was to deceive. some 
party other than the Commission. | 
The Court did not, however, find that this Single misrep- 

resentation or concealment necessarily required rejection of 
the Spartan modification application. Instead, the Court stated: 

Our conclusion that Spartan misrepresented 

its proposal does not automatically result 

in disqualification. The basis of a dis- 

qualification for lack of candor is that the 

guilty party may be unworthy of the reliance 

which the Commission necessarily places on 

its licensees. Spartan's misrepresentation 

was calculated, deliberate and not insigni- 

ficant, but whether the Commission: should, 

on that account, place less reliance on 

Spartan as a licensee is a question which 

should be decided in the first instance by 

the Commission itself. Federal Communications 

Commission v. WOKO, 329 U.S. at page 2ea% 

67 S. Ct. at page 216. (Ibid). ; 
Consequently, the Court remanded the case tothe Commission to 
consider "the question whether intervenor's misrepresentation 
so far deprives it of reliability as to disqualify it as a 


licensee." (Ibid). 


The Commission, in its Memorandum Opinion and Order of July 
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22, 1957 (R. 1874-1881), reevaluated the misrepresentation in 
the light of the Court's opinion and concluded that "while 
Spartan’s misrepresentation is not to be condoned the nature 
of its misrepresentation and the facts surrounding it did not 
so far deprive it of reliability as to disqualify it as a 
licensee” (R. 1881). It further concluded that no basis ex-~ 
isted for disqualifying Spartan for lack of candor (R. 1881). 
In reaching this conclusion, the Commission referred to 


the two disqualifying cases to which the Court had adverted to 


in its opinion, Federal Communications Commission v. WOKO, Inc., 
329 U.S. 223 and Independent Broadcasting Co. v. Federal Com- 
munications Commission, 89 U.S. App. D.C. 396, 193 F. 2d 900. 


It also referred to four other cases in which the Commission 
had found licensees or potential licensees to be disqualified 


because of behavior patterns which evidenced misrepresentations 


in their dealings with the Commission. Broadcasting Service 


Organization, Inc., 11 F.C.C. 1057, affirmed sub nom. Broad- 


casting Service Organization, Inc. v. Federal Communications 
Commission, 337 U.S. 901, reversing 84 U.S. App. D.C. 152, 171 


F. 2d 1007; Oil City Broadcasting Co., 7 Pike & Fischer, R.R. 1; 
Carbon Emery Broadcasting Co., 22 F.C.C. 584 and Calumet: Broad-~ 


casting Corporation v. Federal Communications Commission, 82 
U.S. App. D.C. 59, 160 F. 2d 285. The Commission concluded that 


all of these cases presented misrepresentation questions “of a 
more aggravated nature than are present in the instant case” (R. 


1880). It went on to state that it did not believe the instant 





4 
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Situation, even though it might legally constitute misrepre- 
sentation because Spartan had failed to disclase its “complete 
indecision" at the time it requested the special temporary 
authorization, constituted the degree of willful conduct which 
the Commission in the cited cases had held dckoneveated that 

a party was so unworthy of reliance as to be disqualified from 
holding a Commission license. In this respect the Commission 
Stated that the instant case was more parallel to the situation 
involved in Big State Broadcasting Corp., 8 Pike & Fischer, R.R. 
161, where the Commission had found, in the presence of some 
evidence of intent to conceal and deceive the Commission, that 
the record as a whole did not warrant a finding that the licen- 
see should be eta , 

In their argument on this point, appellants do not discuss 
at all the other disqualifying cases cited by the Court and the 
Commission, nor do they attempt to discuss the Significance of 
the misrepresentation here in the light of the Standards the 
cases establish for determining whether instances of misrepre- 
sentation should be considered absolutely disqualifying. Instead 
their position here (Br. 16-30), as before the Commission (R. 
1866), appears to be that the Commission's conclusion that the 
misrepresentation was non-disqualifying is precluded by the 


decision of this Court. Specifically, they point to the state- 


16/ See also Midland National Life Insurance Co., 4 Pike & Fischer, 
R.R. 1269 and The Northern Corporation, 5 Pike & Fischer, RR. 

673, where the absence of willful deception or concealment did 

not result in the applicant's disqualification. 
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ment of the Court that "Spartan‘s misrepresentation was calcu- 
lated deliberate and not insignificant, 1.." (99 U.S. App. D.C. 
at 95, 237 F. 2d at 577) and argue that, in the light of such 
language, the Commission could not have properly concluded that 
the misrepresentation lacked that element of “willfullness" nec- 
essary under established Commission policy to warrant disquali- 
fication. As we shall show, however, the Commission's decision 
is consistent both with its past actions in similar situations 
and with this Court's previous opinion concerning these pro- 
ceedings. 

The Commission, in recognition of the fact that disquali- 
fication to be a licensee is necessarily a harsh remedy, has 
rarely, if ever, taken this step except in situations where the 
record reveals a systematic pattern of conduct demonstrating un- 


reliability or lack of candor. Thus, in the Broadcasting Service 
Organization case, supra, the Commission found that a series of 





willful misrepresentations as to the true ownership of the appli- 


cant corporation had been participated in by all three of its nal 
stockholders for over a period of six years (11 F.C.C. at 1072); 
in Oil City Broadcasting Co,, 7 Pike & Fischer, R.R. 1, the y 
Examiner found affirmative concealments of material facts and is 
“repreated non-disclosures and misrepresentations" (7 Pike & : 
Fischer, R.R. at 33, ao And in Carbon Emery Broadcasting Co,, , 

* 
17/ Following the issuance of the Examiner's Initial Decision P 


and oral argument before the Commission en banc, the permittee 

requested and was granted dismissal of its applications and : 
cancellation of its outstanding construction permit. Oil City 5 
Broadcasting Co., 7 Pike & Fischer, R.R. 36a. 
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22 F.C.C. 584, the Commission adopted the Examiner's ultimate 
finding that the applicants had intentionally, willfully and 
deliberately made material misrepresentations as to their 
financial ability to construct a proposed station after having 
been specifically put on notice that the financial showing in 
their original application failed of sufficiency (22 F.C.C. at 


985). See also Carbon Emery Broadcasting Co., 22 F.C.C. 587, 


601. (Examiner's Initial Decision). : 

The Calument Broadcasting Co. case (82 U.S. App. D.C. 59, 
160 F. 2d 285) also represents an aggravated situation where 
the Commission's findings of disqualification were based on a 
series of incidents which disclosed that the corporate appli- 
cant’s officers and principal stockholders had misrepresented 
and concealed material facts in applications ‘and financial 
Statements filed with the Commission and in testimony in a 
hearing before it. This Court affirmed the Commission's con- 
clusion disqualifying the applicant on the primary basis that 
"1... the conduct of the officers of the applicant... clearly 
disclosed their willingness to deceive the Commission." 82 
U.S. App. D.C. at 61, 160 F. 2d at ee aed 

In Federal Communications Commission - WOKO, Inc., 329 


U.S. 223, the misrepresentations as to the true ownership of 


the corporate licensee were made in many applications to the 


187 Cf., Boston Broadcasting Co. v. Federal Radio Commission, 


62 U.S. App. D.C. 299, 67 F. 2d 505; Great Western Broadcasting 
Association v. Federal Communications Commission, 68 U.S. App. 


D.C. 119, 94 F. 2d 244; Balboa Radio Corporation, 6 Pike & 
Fischer, R.R. 649; Station WXLT, 6 Pike & Fischer, R.R. 1312. 








-30- 


Commission, and to its predecessor, the Federal Radio Commis- 
sion, as well as in false testimony in various hearings before 
north Commissions during a period of approximately twelve years. 
The Supreme Court, in view of the duration and character of the 
falsities practiced, concluded that they constituted a system- 
atic course of deception which manifested such a "willingness 
*o deceive” (326 U.S. at 227) that the Commission was justified 
‘9 refusing to entrust the responsibilities of a licensee to 
WOKO, Inc., by granting a renewal of its license. The WOKO case, 
supra, 1s obviously a case far from the facts present in the 
rastant appeals. 


Similarly, in Independent Broadcasting Co. v. Federal Com- 
munications Commission, 89 U.S. App. D.C. 396, 193 F. 2d 900, 








the Commzssion found not an isolated misrepresentation based 
upon complete indecision whether or not to disclose a mental 
reservation, but a series of affirmative misrepresentations and 
cConceaiments, 1.@€., the corporate applicant misrepresented to 
the Commission ats true ownership with respect to the distri- 
butson ef a large percentage of its common and preferred stock; 
zt misrepresented the assets of one of its stockholders and 

ve pneaewend falsely that he had no liabilities, when in fact he 
owed $123,000; and it failed to disclose the substantial business 
seterests of oas of its stockholders engaged in by him during 
the five year period preceding the filing of its applications 
wiseb it hsd a duty to disclose. Again, it was the aggravated 


ratur® and extent of the willful misrepresentations and conceal- 


ments present in the Independent Broadcasting case, Supra, upon 
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which the Commission predicated its finding of a disqualifying 
lack of character. : 

As indicated above, the appellants make ino real effort to 
discuss these cases, or to dispute the fact that in those past 
instances where the Commission has disqualified a party for 
misrepresentation or lack of candor, it had done so on the basis 
of circumstances evidencing a much more aggravated course of 
conduct than is present herein. Instead appellants direct their 
attack primarily upon that facet of the Gomed ssdou™s decision 
which found the misrepresentation here qualitatively, as well 
as quantitatively, less than those invoived in the cited cases. 
Specifically, they object to the Commission's classification 
of the Spartan misrepresentation as lacking in willfulness. 
This, appellants argue, cannot be squared with this Court's 
holding that the misrepresentation was “calculated and deliber- 
ate” (App. Br. 19). | 

It is mot necessary to go into any semantic discussion of 
the distinctions between the term "willful" and the words “cal- 
culated and deliberate.” For, in context, it is clear that 
what the Commission intended to convey here by its statement 
that "/ t_/he distinction we think rests in the fact that will- 
fullness and a ‘willingness to deceive’ the Commission and wili- 
ful concealment with respect to certain facts" (R. 1886) is not 
present in the instant cases, as it was in those situations 


where the Commission had found a licensee's actions to be dis- 


qualifying. For, in those cases, a party under a specific 





wate 
obligation to provide specified information either provided 
false information, or by its silence in response to specific 
inquiries, deliberately and knowingly deceived the Commission 
with respect to such inquiries. Here, however, the offense 
found to exist by the Court was different. No specific inquries 
were falsely answered. Instead, the misrepresentation consisted 
of ase fully disclosing the doubts Spartan had in its mind as 
to the permanent site for its operation at the time it sought 
the Paris Mountain STA. 

It may be argued that this is a distinction of degree rather 
vied of kind. This may be true. But distinctions of this na- 
ture are significant as the Commission found in determining the 
consequences which must flow from a particular action. And cer- 
tainly the difference of degree in the quality of the offense 
here, when it is combined with the difference in degree in 
quantity referred to above, fully justified the Commission's 
determination that the subject misrepresentation was not dis- 
qualifving. 

| Appellants, in other words, have not and cannot show that 
the determination is inconsistent with determinations which the 
Commission has made in similar circumstances in other cases. 
We submit that this determination was a reasonable exercise of 
the Commission's discretion for the exercise of which the Court 


remanded the case to the Commission. 
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III. THE COMMISSION PROPERLY FOUND THE 


PUBLIC INTEREST REQUIRED SPARTAN'S 
GRANT REMAIN IN EFFECT PENDING RE- 


CONSIDERATION OF THE CASE ON REMAND. 

The remaining point raised in these appeals by appellants-- 
the validity of the Commission's conclusions in its Memorandum 
Opinions and Orders of March 27, 1957 (R. 1830-1836) and June 
13, 1957 (R. 1870-1873), that the public interest required that 
Spartan’s grant remain in effect pending its further considera- 
tion of the proceeding on remand--obviously has no independent 
existence of its own. For if the Commission is affirmed upon 
the substantive questions discussed in Parts I and II of this 
brief, supra, the proceeding will be concluded, and the question 
of whether the Commission properly permitted Spartan's grant to 
remain in effect between September 6, 1956 and euly 22, 1957, 
will be moot. It is hardly too much to say that the only ap- 
parent reason why appellants continue to press this point Cand 
to continue Case Nos. 13,231 and 14,018 in aa active status) is 
their hope that in the event the Court reverses the Commission 
on the merits of the Commission's ceaprandun! Oo Pwien and Order 
of July 22, 1957 (Case No. 14,087), it may concurrently issue 
an advisory opinion as to the manner in which the Commission 
should consider the question of the continent operation of 
Spartan’s existing service pending any further proceedings which 
might then be ordered. : 

We believe it clear, however, that even if this question 


is believed to be a proper one for present court consideration, 


it will be determined that the Commission's actions in this 





= 
sphere were entirely appropriate. 

While appeilants go through the motions of arguing 
(See App. Br. 13-14, 43-44) that the Commission had no au- 
thority, under the terms of Section 309(c) of the Commission 
Act, 47 U.S.C. 309(c), or of this Court's mandate of Septem- 
ber 6, 1956, to permit Spartan to continue operation on 
Paris Mountain pending determination of the further proceedings 
on remand, the appellants concede that this question has been 
previously passed on by the Court adversely to them (App. Br. 
43, 44, fn. 13). In summary, the appellants on April 9, 1957, 
filed a Petition in Case No. 13,231 for an order directing 
the Commission to comply with the judgment of this Court of 
September 6, 1956, in which they specifically sought to have 
this Court order the Commission to “suspend the effectiveness 
of the outstanding authorizations to Spartan authorizing 
eperation of Station WSPA-TV from the transmitter located on 
Paris Mountain, pending conclusion of the further proceedings 
required by the Decision and Judgment of the U.S. Circuit 
Court of Appeals.” (Joint Petition, pp. 9-10). This request, 
which was based upon the argument that the provisions of the 


Communications Act and the Court'’s previous decision and 


judgment precludea any other action, as a matter of law, was 


denied after oral] argument by Order of this Court dated June 
4, 1957. A Petition for Reconsideration of this Order, filed 


by appellants on June 19, 1957, was denied by the Court on 
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+ July 25, 1957. It is clear, therefore, that the questions 
raided therein are res ime 

In view of the above, we do not believe that it is pre- 
ai sently necessary to undertake any extended argument of these 
legal questions, which are discussed on detail in our plead- 
ings in opposition to appellants’ petitions to this Court 
y relating thereto. We believe, in short, that the decision 
of this Court in Federal Broadcasting System, Inc. v. Federal 
Communications Commission,99 U.S. App. D.C. 320, 239 F. 2d 
m 941, makes clear that Section 309(c) of the Act empowered 


the Commission to consider the interests of the public in 


determining whether Spartan's existing service should be 


. maintained while it reconsidered the appellant's protest on 

i, remand. This authority is not in any way affected by the 
language of Section 402th) of the Act, 47 U.S.C. 402¢h}, as 
appellants claim (App. Br. 13), since Section 402¢h) is 

: ! unrelated to the question of stays pending consideration of 


19/ The appellants suggest (App. Br. 44, fn. 13) that the Court 
may have denied their Joint Petition on grounds of prematurity 
raised in the Commission’s Motion to Dismiss of May 1, 1957, 
which advised the Court of the fact that the appellants on 

" April 29, 1957, had filed with the Commission a Petition for 
Reconsideration of the Commission's March 27, 1957 Memorandum 
Opinion and Order. This argument, however, is untenable. The 
Court, in its Order of June 4, 1957, did not refer to the Com- 


oe mission’s Motion to Dismiss (which has never been acted on by 
! the Court). Moreover, the Petition for Reconsideration filed 
= by the appellants with this Court on June 19, 1957, referred 


to the Commission's Memorandum Opinion and Order of June 13, 

1957, in which the Commission had acted upon the appeilants'’ 

Petition for Reconsideration of its March 27, 1957 decision. 

4 As indicated, supra, however, this Petition was also denied 
by the Court's Order of July 25, 1957. 
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protest proceedings either before or after a Court determi- 
weer with respect Pate tie did the Court's opinion 
and judgment of September 6, 1956 in any way consider this 
problem. 

Appellants make several arguments (App. Br. 44) to the 
effect that even if the Commissien had discretion to deter- 
arne whether the public interest would be served by contin- 
wang the Spartan grant in effect, its exercise thereof was 
improper in that the Commission failed to consider, or to 
consider properly, certain relevant factors. These argu- 
ments, however, are demonstrably without merit. 

It is submitted that the principal contention made by 


appellants ‘App. Br. 45-46)--that the Commission improperly 





failed to weigh the likelihood of their eventual success 





against the public interest in continuing the Spartan service 
pending the further proceedings required by the Court‘’s opinion " 
and judgment of September 6, 1956--is not properly before this « 
Court. For neither in their "Petition to Give Effect Forth- - 
4 
with to Judgment of Circuit Court of Appeals, etc.” filed by ‘ 
the appellants with the Commission on December 21, 1956 (CR. a 
1799-1809), nor in their Petition for Reconsideration of the = 
a 
20/7 Thus Section 402(h) was not even discussed when Congress . 
ts 1956 amended Section 309(c) to give authority to the Com- * 
EicsSsonh to permit protested authorizations to remain in effect, 
both before and after court decisions, where the public inter- ~: 
est so requires. See Hearings before Senate Subcommittee on r. 
Communications on S. 1648 (Amendments to Communications Act 
cof 1°34~-Protest Section), 84th Cong., lst Session and S. Rept. ' 
Neo. 1231, 84th Cong., lst Session. 6 
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Commission*’s Memorandum Opinion and Order of March 27, 19ST, 
filed by the appellants on April 29, 1957 (R. 1839-1840), did 
the appellants ever raise the legal point they now attempt to 
present to the Court, i.e., whether the Commission was re- 
quired to balance the likelihood of appellants* success in 
the remanded protest proceeding against the public interest 
in maintaining Spartan‘’s service pending the proceeding. 
Accordingly, the appellants, in view of the requirements of 
Section 405 of the Communications Act, 47 U.S.C. 405, may 
not now raise this point in the subject appeal, Since Sec- 
tion 405 expressly makes it a condition precedent to any ap- 
peal that a party first present for the Commission's consid- 
eration, by way of petition for rehearing or reconsideration, 
any matter of fact or law upon which the Commission has not 
been afforded an opportunity to a 

In any event, it is clear that the question which appel- 
lants belatedly raise in their brief is, on its merits, with- 
out any real significance. It is true that in a number of 
cases--in which the Commission was called upon to determine 
whether a protested grant should remain in effect pending the 
21/ It cannot be contended that the appellants complied with 
the provisions of Section 405, referred to above, by the 
filing of their April 29, 1957 Petition for Reconsideration 
(R. 1839-1840). Although the Commission, in'its Memorandum 
Opinion and Order of March 27, 1957 (R. 1830-1836), did not 
perform the “balancing act" which appellants now contend it 
was required to undertake, the appellants’ aforementioned 


Petition for Reconsideration, filed from this Memorandum 
Opinion and Order, made no reference to this alleged deficiency. 
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protest proceeding--the Commission has weighed the likelihood 
cf the protestant prevailing on the merits against the public 
interest in having the protested grant become immediately ef- 
fective. All of these cases, however, concerned situations 
where the service involved in the protested action was not yet 
In operation. The considerations relating to this problem are 
clearly different in a situation where a service has been in 
operation and relied upon by the public for a considerable 
period cf time, as in the present case; for the question then 
becomes not whether to maintain the status quo pending further 
proceedings, but whether to upset it. Under such circumstances, 
the legislative history of the amendment to Section 309(c), 
which authorized the Commission to continue protested grants 
in effect, makes clear that the public interest in not dis- 
turbing for temporary periods established services upon which 
the public has come to rely, was a paramount consideration. 
See H. Rept. No. 1051, 84th Cong., Ist Session, p. 3; S. Rept. 
No. 1231, 84th Cong. Ist. Session, p. 4; Federal Broadcasting 
Svstem, Inc. vy. Federal Communications Commission, 99 U.S. 


| 22/ 
App. D.C. 320, 239 F. 2d 941. 


22/ At page % of their Joint Petition in Case No. 13,231 for an 
order directing the Commission to comply with this Court's judg- 
ment of September 6, 1956, the appellants refer to statements 
made on the floor of the House to the effect that the then pend- 
.8J amendment te Section 309(c) was not to apply to the instant 
case. But it is clear, in context, that these statements were 
merely tatended to refer to a letter dated July 6, 1955, from 
che Chairman of tke Commission to Congressman Harris, and cited 
in the Senate Hearings on the bill (S. 1648), to the effect 

that where 3 protest hearing was in progress and a grant was 
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The other matters raised by the appellants in their pre- 
sent brief have all been considered by the Commission in its 
Memorandum Opinion and Order of June 13, 1957 (R. 1870-1873), 
denying appellants* request for reconsideration. Thus 
appellants contend that in determining whether the Spartan 
Paris Mountain authorization should be summarily terminated 
pending further proceedings, the Commission failed to give 
proper consideration to the alleged effect that such con- 
tinued operation would have upon appellants" stations (App. 
Br. 46). But as the Commission pointed out (R. 1871-1872), 
it had previously held in its decision of March 27, 1956 
(R. 1830-1836), that these contentions, even with respect to 
the impact of a permanent modification of Spartan's 
authorization, were too speculative to form the basis for 
any findings or conclusion. Moreover, this Court, in its 
Opinion of September 6, 1956, reversing the Commission 
with respect to the coverage and misrepresentation issues, 
22/ (Cont'd) already suspended, pursuant to the then existent 
language of Section 309(c), the Commission would not use the 
new language to put the grant into effect before it reached 
a final decision in the protest proceeding. That is pre- 
cisely what occurred in the instant proceeding. Spartan’s 
Paris Mountain authorization ¢nly became effective after the 
Commission"s decision of March 9, 1956, denying the protest, 
amd after this Court denied a stay in Case No. 13,231. The 


situation presented after the Court's opinion of September 

6, 1956, in Case No. 13,231 was obviously much closer to that 
presented in Federal Broadcasting System, Inc., v. Federal 
Communications Commission, supra, than to that referred to 

in the House debates. See 101 Cong. Rec. 11155-11156 (1955), 
and Hearings before Senate Subcommittee on Communications on 
S. 1648 (Amendments to Communications Act of 1934 - Protest 
Section), 84th Cong., lst Session, p. 73. : 
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did not find this determination in the Commission's decision 
to be in error, despite the strong urgings of the appellants 
that it do so. Under such circumstances, the Commission felt 
it would obviously be improper for it to find that the con- 
tentions it had previously teid too speculative to show any 
permanent injury to the appellants,could subsequently form 
the basis for any determination that the purely temporary 
operation of Spartan pending the Commission's further conside- 
ration of the proceedings on remand, would not be in the 
public interest, 

Finally appellants contend (App. Br. 48), as they did 
in their Petition for Reconsideration before the Commission 
(R. 1839-1840), that the Commission should have considered 
whether Spartan's existing service could not be maintained 
on a temporary basis, pending reconsideration oz: remand, on 
Hogback Mountain or from some other location in or near 
Spartanburg, such as the site of Spartan's radio station. 
However, as the Commission pointed out in its Memorandum 
Opinicn and Order of June 13, 1957 (R. 1870-1873), the ques- 
tion before it was not whether some other operation which 
had never been applied for or considered might possibly also 
serve the public interest, but solely whether the public 
interest required temporary maintenance of the existing ope- 
ratdon from Paris Mountain. The Commission concluded, and 
we believe correctly,that in view of the fact that there had 
been no issues as to alternate sites specified by the appel- 


lants at the time they set forth the issues to be considered 
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in the protest hearing, there was no basis for considering 
such alternative sites at the time the more limited question 
of Spartan's temporary operation pending further proceedings, 
was being considered by the Commission. In this respect, it 
should be noted that the appellants’ Petition for Reconsider- 
ation (R. 1839-1840) made no attempt to demonstrate the 


1 validity of their bare assertion that Spartan: could effectively 


“ 


construct and operate a facility on Hogback Mountain, or some 
other location in the Spartanburg area, which could be put into 
operation and provide adequate service to the public during 


the temporary period required for the Commission to act upon 
aat ! 


the Court's remand. _ 

Accordingly, we believe it is clear--to the extent the 
matter is appropriately before the Court at this time--that 
the Commission properly determined that the Spartan grant 
should remain in effect during the time required for the Cor- 
mission to pass upon this Court's opinion and judgment of 


September 6, 1956 in Case No. 13,231. 


' 
! 
! 


no 23/ The pleadings fiied with this Court by all of the parties 
to the proceedings in response to the Court's request on 
May 20, 1957, in Case No. 13,231 (in connection with appel- 
lants' "Joint Petition for Order Directing the Federal Com- 
munications Commission to Comply with Judgment of this Court" 
filed on April 20, 1957) for information on the question: 
. "In the event that intervenor were required to change its 
transmission site from Paris Mountain to the Hogback Mountain 
site specified in its originai construction permit, would 
: there be any interruption of intervencr’s television service 
to the Spartanburg area and, if so, for approximately how 
long?"--clearly demonstrate the difficulties involved in any 
4 temporary shift of transmitter sit- herein. 
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CONCLUSION 


For the foregoing reasons, the decisions and orders of 


the Commission should be affirmed. 


Respectfully submitted, 


WARREN E. BAKER, 
General Counsel, 


RICHARD A. SOLOMON, 
Assistant General Counsel, 


RICHARD M. ZWOLINSKI, 
Counsel, 


Federal Communications Commission 


January 17, 1958 
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(i) : 
* 
COUNTERSTATEMENT OF QUESTIONS PRESENTED 


1. Whether the Commission's Decision of July 22, 1957, is in- 
consistent with or violates this Court's Decision and Judgment of 
September 6, 1956 in Case No. 13, 231. | 


2. Whether the Commission's findings and conclusions, in its 
Decision of July 22,1957, upon the misrepresentation and degradation 
of service issues, are supported by substantial evidence. 


3. Whether the Commission's conclusions in its Decision of 
July 22,1957, upon the misrepresentation issue, are arbitrary and 
capricious because (a) they are irrational, (b) they are inconsistent 
with past decisions cited, and (c) the Commission failed to consider 
or make findings urged by Appellants with respect to the gravity and 
willfulness of Intervenor's misrepresentation. : 


4. Whether the Commission in its Decision of July 22, 1957, 
(a) erroneously failed to consider evidence or give any reascns for its 
failure to make findings upon such evidence, as previously urged by 
Appellants, with respect to the misrepresentation issue. 


5. Whether the Commission's conclusions in its Decision of 
July 22,1957, upon the degradation of service issue, are arbitrary and 
capricious because - (a) the Commission relied upon factors which were 
not properly counterbalancing factors; (b) failed to consider evidence of 
record showing that there would be greater diminution of service than 
the Commission found; and (c) took ex parte official notice of matters 


pertaining to the economic necessity to television stations of a network 
affiliation. ! 


= Appellee and Intervenor have taken the position that questions 4(b), 6, 7 and 8 as set forth in 
Appellants’ brief are not properly before this Court (See Prehearing Stipulation). It is to be noted 
further (see Appellants’ brief) that Appellants have abandoned question 7 of the Prehearing Stipulation. 
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BRIEF FOR INTERVENOR 


PRELIMINARY STATEMENT 


Appellee's brief contains a completely adequate def ense of the 
Commission's decision of July 22, 1957. Intervenor will not, therefore, 
impose upon the Court or the parties by recanvassing the matters 
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covered in that brief. This brief will deal with deficiencies in Appel- 
lant's position not explicitly dealt with by Appellee. 


SUMMARY OF ARGUMENT 
I 
This Court did not predecide the questions remanded to the 
Commission, as Appellants contend, but remanded so that such ques- 
tions which had not theretofore been considered by the Commission 
could be considered and decided by it in the first instance. 


ba 

The so-called "engineering" question, i.e., whether the cur- 
tailment of coverage involved in Intervenor's 200 kw Paris Mountain 
operation as compared to its proposed Hogback operation was out- 
weighed by other factors looking toward the public interest, is now 
moot in view of the fact Intervenor is, and has been since July 1956, 
operating with 257 kw (24.2 dbk) power under a subsequent modifi- 
cation of permit and the coverage with such power is greater and 
different than the coverage with 200 kw. 


iI 
A. 

Appellants had the burden of proving that the curtailment of 
coverage involved in Intervenor's Paris Mountain operation as com- 
pared with its Hogback Mountain operation was not counterbalanced 
by other factors looking toward the public interest. Appellants not 
only failed to discharge such burden but erroneously contend that 
Intervenor had the burden of proving that such curtailment was offset 
by other factors. 
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B. 

In like manner, Appellants failed to prove that Intervenor's 
admitted failure to disclose when it applied for an STA that it was 
considering CBS's objections to its Hogback Mountain operation but 
had not abandoned its Hogback proposal on that ground, was coupled 
with such facts and surrounding circumstances as to indicate a complete 


and utter lack of trustworthiness on Intervenor's part. 


IV 
Intervenor has the statutory right to specific notice and an 
opportunity to be heard on the precise issues raised by the remanded 
questions before its MP may be denied or set aside. No such oppor- 
tunity has been afforded it. 


ARGUMENT 
I 


Appellants Misconstrue This Court's Decision 
In Hall, Et Al. v. FCC, Et Al., No. 13231, 


Decided September 6, 1956. 


This Court's conclusion reads:* 


"We have pointed out that, with the propagation curves in 
evidence, the record shows the modification is a curtailment 
of service to the Spartanburg area which, unless outweighed 
by other factors, is not in the public interest. But we have no 
way of determining from the record whether service curtail- 
ment may be outweighed by other factors pointing toward, 
rather than away from, public interest. As we have said, 
such a question is for the Commission's consideration, as is 
also the question whether intervenor's misrepresentation so 
far deprives it of reliability as to disqualify it as a licensee. */ 
For consideration of those questions, the case is remanded to 
the Commission." 


* Footnote omitted. 


1 
Wilton E. Halland Greenville Television Co. v. Federal Communications Commission, 99 U.S. 


App. D.C. 86, 237 F. 2d 567, at p. 577. 





4 


Appellants, for all practical purposes, construe this Court's reversal 


and remand to the Commission as being not for the purpose of consid- 
eration of the questions mentioned but for the sole purpose of deciding 
those questions adversely to Intervenor. Appellants’ contention is in 
substance taat in its decision remanding the case to the Commission, 
this Court itself decided the questions in such manner as to preclude 
independent consideration of them by the Commission. It is clear that 
under Appellants’ interpretation of this Court's opinion, nothing was 
left for the Commission to consider or decide, and that the Commis- 
sion's only proper course of action would have been to suspend Inter- 
venor's operating authorization and enter an order setting aside the 
grant of its modification of construction permit immediately upon 
receipt of this Court's judgment. 


Intervenor does not believe that it was this Court's purpose to 
foreclose consideration of the two questions remanded to the Commis- 
sion, which questions had not theretofore been given any consideration 
by the Commission. It is obvious that any attempt on the part of this 
Court to decide in the first instance matters committed by statute to 
the Commission, would be grossly improper, and that impropriety 
would in no wise be cured by invocation of a pious but futile formula of 
remanding for "consideration" that involved no exercise of discretion 
or judgment but merely a blind following. Appellants’ persistent in- 
sistence that the questions in this case which this Court found the 
Commission should have but had not considered, were decided in the 
first instance (and finally) by this Court, infects all their arguments. 
Flyspecking analysis of this Court's language in its September 6, 1956 
opinion to prove or disprove this point would seem equally profitless. 
Intervenor submits that Appellants’ position wrongly imputes to this 
Court an invasion of the area reserved by statute to the Commission. 
Intervenor submits that this Court meant what it said, when it found 
these questions were properly the Commission's for first consideration 
and decision and that any construction of any language in the opinion so 
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as to make it even a suggestion, much less a direction, to the Com- 


mission to decide these questions in any meal way, must be 
rejected. 


I 
The "Engineering" Question Is Moot. 


Under date of April 29, 1957 the Commission entered an order 
reading in part, as follows: (R. 1837-1838) 3 


"**4TT FURTHER APPEARING, That in its opinion of 
September 6, 1956, the Court held (a) that the Commis- 
sion was in error in concluding that the above-described 
applicant was not guilty of misrepresentation, and that 
the question whether such misrepresentation so far de- 
prives it of reliability as to disqualify it as a licensee is 
for the Commission's consideration; and (b) that error 
was committed by the Commission in rejecting propaga- 
tion curves as evidence; that with such curves in evidence 
a curtailment of service to the Spartanburg area is shown 
to result, which, unless outweighed by other factors, is 
not in the public interest; and that whether such service 
curtailment may be outweighed by other factors pointing 
toward, rather than away from, public interest is a ques- 
tion for the Commission's consideration; | 


"IT FURTHER APPEARING, That this case has been 
remanded to the Commission for further proceedings con- 
sistent with the opinion of the Court, and that the filing of 
memorandum briefs by each of the parties to this proceed- 
ing on the questions presented by the said opinion of 
September 6, 1956, with reference to clause (b) hereinabove, 
and, in the light of the record herein as presently consti- 
tuted, on the procedures to be followed by the Commission 
in connection therewith, is found to be appropriate and 
desirable for the assistance of the Commission in going 
forward with the remanded proceeding; 


"IT IS ORDERED, That each of the parties hereto IS 
HEREBY DIRECTED, on or before May 15, 1957, to file 
memorandum briefs addressed to the matters outlined in 
the preceding paragraph." 
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Intervenor's response (noted but not discussed in the Commis- 
sion's decision) demonstrated that the question is moot. We see no 
reason to rephrase that statement for the purpose of this brief but 
repeat it here for convenience. (R. 1861-1865) 


"Spartan commenced operation with the facilities 
authorized by the MP (BMPCT-2042) which was the 
subject of the protest hearing, on April 29,1956. On 
June 4, 1956 Spartan filed an application for modifi- 
cation of construction permit to provide for an increase 
in power. On July 11, 1956 the Commission granted the 
requested modification of construction permit (BMPCT- 
3949) authorizing an increase in power of over 1 dbk (from 
200 to 257 kw), which brought the authorized power to 
within less than 1 dbk of the maximum permitted by the 
Commission's Rules and Regulations. Spartan, having 
complied with the conditions of this modification of con- 
struction permit, applied for and, on July 16, 1956, ob- 
tained a modification of the STA under which it was 
then operating so as to permit operation in accordance 
with the terms of its modified construction permit (File 
No. BMPCT-2042). On July 13,1956, Spartan filed an 
application for license to cover its construction under 
its outstanding modified construction permit and re- 
quested program test authorization. An amended 
application for license to cover the construction author- 
izedby the grant of BMPCT-3949 and request for program 
test authorization was filed September 25,1956. This 
has not yet been acted upon by the Commission. Spartan 
is now operating under an extension of its STA, as modi- 
fied July 16,1956, with 24.2 dbk power (less than 1 dbk 
below the maximum 25 dbk permitted under the Commis- 
sion's Rules). 





"THE QUESTION REMANDED TO THE COMMISSION 


BY THE COURT CONCERNING A COMPARISON OF | 
THE COVERAGE UNDER SPARTAN'S ORIGINAL HOG- 
BACK CONSTRUCTION PERMIT AND THE MODIFICATION an 


THEREOF WHICH WAS THE SUBJECT OF THE PROTEST 
HEARING IS MOOT. 


"All of the evidence tendered in the protest hearing re- 
lating to coverage of WSPA-TV from its Paris Mountain 


site was based on operation with 200 kw. 257 kw coverage sei 
from the same site and with the same antenna at the same he 
elevation, results, according to the Commission's curves, o 
in different locations for A,B, and City Service Contours, 

all of such contours being further extended with 257 kw e 
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than with 200 kw. If the Commission's curves, upon which 
all of Protestants’ evidence in this proceeding is based, 

are to be accepted as a proper basis for determining the 
coverage of WSPA-TV, then all of Protestants’ evidence 
must be rejected because all of such evidence involves an 
application of the curves to coverage of WSPA-TV with 200 
kw power. Based on the Court's holding in the Greenville 
Television Company v. FCC case that the Commission's 
curves are meaningful in determining individual station 
coverage, it is clear that the question of the adequacy or 
inadequacy of WSPA-TV's coverage with 200 kw is academic, 
for such curves show 257 kw operation to be eee 
different from 200 kw operation. ' 


"There can be no question of the as of the Com- 
mission's action in granting the modification of construction 
permit (BMPCT-3949), notwithstanding that it rendered 
moot one of the issues in the Protestants' appeal (Evans v. 
FCC, 72 App. D.C. 159, 113 F. 2diéé6. ).’ 


"CONCLUSION 


"In the light of the foregoing, it is apparent that the 
question posed by the Court with respect to the difference 
in coverage between Spartan's operation with 200 kw on 
Paris Mountain and its operation as authorized by its 
Hogback construction permit, based upon evidence ten- 
dered by Protestants, is now academic. Spartan's 
present operation with 257 kw from Paris Mountain 
has never been challenged on the grounds of unjustifiable 
coverage differences from the original Hogback construc- 
tion permit. Spartan is now and has been providing a 
program service in the public interest, which no one has 
contended could be duplicated in terms of quality, area 
or number of people served by any change of site. 200 
kw operation from Paris Mountain is not related to 
Spartan's present or proposed future operation in any 
way. In the light of the Evans case, it is clear that the 
Commission is not required to and should not concern 
itself with any questions under the Court's remand which 
have been rendered moot by subsequent unchallenged 
authorizations. 


"WHEREFORE, it is respectfully submitted that the 
Commission should deal with the question upon which it 
requested Memorandum Briefs by finding that said question 


“2 Protestants did not either protest, seek rehearing, or appeal the Commission's action of 
July 11, 1956 granting Spartan's modification of construction permit to provide for 257 kw 
operation. 
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is now moot and academic and is no longer relevant, 

material or consequential in this proceeding.” 

Appellants can hardly deny that under this Court's decision the 
Commission's curves are as appropriate for determination of Inter- 
venor's coverage with 257 kw from Paris Mountain as they are to a 
determination of its coverage with 200 kw from Paris Mountain or 316 
kw from Hogback Mountain. Nor can they deny that, utilizing the same 
antenna from the same location, coverage with 257 kw is greater than 
that with 200 kw on the basis of the curves. Continuance of Intervenor's 
unchallenged 257 kw operation cannot be made to turn on comparisons, 
however invidious, between its never commenced Hogback operation 
and its now abandoned 200 kw Paris Mountain operation. 


Ill 


Appellants Erroneously Assume That Appellee 
Or Intervenor Had Some Burden Of Proof On 


The Questions Remanded. © 
A. The Engineering Issue. 

The proceedings before the Commission out of which Case No. 
13231 arose were protest proceedings under Section 309(c) of the 
Communications Act of 1934, as amended. Appellants here protested 
the grant without hearing by the Commission of a modification of 
construction permit to Intervenor. The Commission properly under 
Section 309(c) imposed the burden of proof and of proceeding upon 
Appellants. (S.J. 209-212) It is obvious that the making of a record 
upon which conclusive findings on any questions involved in a protest 
could be made was up to Appellants. If such record does not exist, 
their protests, not Intervenor's construction permit, must fail. 


Neither of the questions remanded by the Court were questions 
raised by Appellants' protests. Neither of them were contained in the 
issues specified by the Commission for hearing on the protests. (S. J. 
209-212). As this Court pointed out, Appellants did not protest Inter- 
venor's modification of construction permit because it would result in 





9 : 
any loss of service to the public but "they sought to establish that the 
modification made Intervenor's station a Greenville station. In this 
they failed, ...". (Hall and Greenville Television Co. v. FCC, 237 F. 
2d 567, at p.572) Appellants in fact contended vigorously that the pub- 
lic interest required Intervenor to operate with an even more curtailed 
service area than it would have operating from Paris Mountain. Appel- 
lants have, throughout the many and prolonged proceedings in this 
matter, contended that their protest would be stilled by Intervenor 
operating with its antenna on one of the towers of WSPA's AM radio 
Station, an operation with far more radically reduced coverage as com- 
pared to Intervenor's Paris Mountain operation than its Paris Mountain 
operation involved as compared to the Hogback operation. It is reason- 
ably plain that Appellants cannot prove at one and the same time that 
the Paris Mountain operation was not in the public interest because it 
involved a reduction of coverage as compared to the Hogback operation 
but that operation from the low height provided by one of WSPA's AM 
towers would be in the public interest, notwithstanding that it involved 
much greater reduction of coverage as compared to the Hogback opera- 


tion. Perhaps it is for this reason that Appellants never protested Inter- 


venor's modification of construction permit on the ground that it involved 
a reduction of service. 


In its decision of January 27, 1954, on Intervenor's STA request, 
which involved coverage Appellants stated to be substantially the same’ 
as that provided by Intervenor's modification application, the Commis- 
sion found explicitly that the Grade A and Grade B "iso-service" con- 
tours of Intervenor's Paris Mountain operation would each be wholly 
enclosed within the comparable Grade A and Grade B iso-service con- 
tours of the Hogback Mountain construction permit. (J. 5-9) That the 
Paris Mountain operation involved a reduction in coverage as compared 
to the Hogback Mountain operation has been a matter of open and obvious 
knowledge from the first day Intervenor filed a request for Paris Moun- 
tain operation. It was no secret to Appellants when they protested 
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Intervenor's STA, and no secret when they protested the modification 


of construction permit. 


This Court noted that as a by-product of Appellants’ abortive 
attempt to prove that Intervenor's Paris Mountain operation would make 
it a Greenville station, "... they did prove, if their evidence is accep- 
table, that the modification would result in diminution of the signal to 
the Spartanburg area, ...". (Hall and Greenville Television Co. v. FCC, 
237 F.2d 567, at p.572) This fact has never been in dispute, nor, as 
shown above, was it a discovery first made when Appellants’ evidence, 
offered for another purpose, disclosed it. Appellants’ election not to 
make it an issue then can hardly be used now as the basis of a claim 
that any failure in the record to show that such loss as might be involved 
is more than outweighed by other public benefits, inures to Appellants’ 
advantage. The question (ignoring as we have throughout this section the 
fact that Intervenor's 200 kw Paris Mountain coverage is now academic) 
is not whether the record fails to show counterbalancing factors to offset 
the coverage reduction but whether Appellants have shown that no such 
factors do or can exist. Enough has been said to show that this question 
must be answered adversely to Appellants. 


B. The Misrepresentation Issue. 
The misrepresentation question involves precisely the same kind 


of failure by Appellants. The issue posed by the protests, the issue 


passed upon by the Commission, and the issue to which Intervenor ad- 
dressed itself throughout the proceedings, prior to this Court's decision 
of September 6, 1956, was whether the Intervenor, at the time it filed 

a request for interim operation on Paris Mountain in January of 1954, 
had abandoned its intention to construct on Hogback in accordance with 
its then outstanding construction permit. Appellants as Protestants 
contended that Intervenor had abandoned its plan to construct on Hogback 
Mountain (indeed, that same note runs through Appellants' instant brief) 
and that having no intention of constructing according to its permit, that 
Intervenor was perpetrating a fraud upon the Commission in obtaining 
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an ancillary interim operation while concealing from the Commission 
the fact that it at that time had abandoned its intention to proceed with 
its Hogback construction. In this, as in their contention that Inter- 
venor’s move to Paris Mountain was for the purpose of making a 
Greenville station out of WSPA-TV, Appellants failed. This Court held 
that the Commission correctly found: 


"(4) when he requested the special temporary authori- 
zation, Spartan's president 'had not yet reached a decision" 
whether he would or would not abandon Hogback as the per- 
manent site and in speaking to a CBS representative he 
reserved that decision until later;" (Hall and Greenville 
Television Co. v. FCC, 237 F.2d 567, at p. 576) 


The admitted facts are that Intervenor applied for and obtained a 


construction permit with every intention of constructing the station on 
Hogback Mountain, that such construction because of the remote char- 
acter ofthe site on Hogback Mountain, would take a considerable time 
and that interim operation of some kind during construction would be 
desirable. It cannot be contested, in view of the above-quoted Commis- 
sion finding, which was upheld by this Court, that Intervenor's firm 
intention to construct on Hogback Mountain had not been abandoned but 

at the most indecision with respect to ultimate Hogback operation had 
been created by CBS's opposition to the Hogback site for a CBS affiliate. 
It is equally conceded, and Intervenor has never contended to the con- 
trary, that any misgivings or doubts concerning the Hogback location 
raised by the CBS objections were not disclosed to the Commission when 
Intervenor requested the Paris Mountain STA. These are the hard un- 
varnished facts. The Commission originally held that since no abandon- 
ment of Hogback had been decided upon when the Paris STA was reques- 
ted, no misrepresentation was involved. This Court held the Commis- 
sion's conclusion to be "grounded upon a mistaken concept that there is 
no duty to disclose to the Commission any facet of a proposal as to which 
Tic was at that time the rule, rather than the exception, that stations authorized to construct and 


operate from remote mountaintop locations engaged in interim operation sa a different site pending 
construction of the permanent installation. ! 
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there may be a mental reservation, no matter how far advanced the 
proposal or rudimentary the reservation". (Hall and Greenville 
Television Co. v. FCC, 237 F.2d 567, at p. 577) By this test the 
Court found Intervenor derelict, the dereliction consisting of the fail- 
ure to disclose the existence of the CBS objections and the fact that 
Intervenor was reserving decision as to whether on the basis of them, 
it would abandon the Hogback site. 


There is no suggestion anywhere in the extensive record of this 
proceeding that Intervenor or its president or anyone connected with it 
was any less mistaken than the Commission concerning its "duty to 
disclose to the Commission any facet of a proposal as to which there 
may be a mental reservation, no matter how far advanced the proposal 
or rudimentary the reservation". The existence of this duty was first 
disclosed to the Commission and the world in this Court's decision of 
September 6,1956. It is apparent from a reading of the protests herein 
that Appellants, along with the Commission and Intervenor, were in 


ignorance of the existence of this duty, for they conceived it to be neces- 


sary to contend that there had been an abandonment, not merely a doubt, 
reservation or indecision concerning completion under the original 
construction permit, before a misrepresentation would be involved. If 
this were a criminal proceeding in which sanctions or penalties were 
involved, Intervenor's ignorance of its duty would be no defense, but 
this is not a proceeding in which the Commission or the Court is con- 
cerned with penalties or sanctions. The question is reliability and 
character qualifications. Lack of knowledge of a duty of disclosure to 
the Commission, which duty the Commission itself did not know existed, 
could hardly, ipso facto, constitute lack of licensee qualifications. The 
only reasonable explanation of why Intervenor did not disclose to the 
Commission the CBS objections to the Hogback site and the fact that it 





The record shows that insofar as actual physical construction on Hogback Mountain is concemed, 
that it could not even commence until power lines had been run to the site. The record also shows that 
Intervenor took all reasonable and appropriate steps to obtain power, road improvements, etc. at the 
earliest possible date, notwithstanding its STA on Paris Mountain. (S.J. 593, 596-597) 
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was reserving decision on them is the perfectly obvious one that prior 
to this Court's September 6, 1956 decision, Intervenor simply did not 
know that such disclosure was required. The fact that the Commission 
after learning of all the facts did not believe that there had been any duty 
to disclose them at the time of the request for the STA, and only found 
the contrary to be true when this Court announced it on September 6, 
1956, would make any attempt to impose a forfeiture on Intervenor 
suspect as ex post facto action. : 


Commission decisions uniformly make it clear that although 
accuracy and completeness in reporting to it by its licensees and per- 


mittees are essential, the basic question which is presented in any case 
where there is a failure of complete and accurate disclosure is whether 
the circumstances surrounding the action are such as to require the 
conclusion that the individuals involved are untrustworthy and cannot be 
counted upon in their future dealings with the Commission. Appellants 
have fallen far short of proving that any such conclusion could stand on 
the record in this case. We are not, in making this contention, giving 
grudging lip service to the opinion of this Court. We are accepting, as 
completely controlling here, that Intervenor owed a duty to the Commis- 
sion to disclose the CBS objections to Hogback, notwithstanding that 
they had not at the time the STA was sought or granted been accepted by 
Intervenor as a basis for abandoning Hogback. There is nothing, how- 
ever, in this record, to suggest that Intervenor prior to this Court's 
decision ever had the slightest notion that it was under such a duty and 
that it should have reported the matter to the Commission when it re- 
quested the STA. 


: Of relevance in this connection is the Commission's policy in cases where it has evidence of the 
commission of a crime or proof of conviction of a crime on the part of a licensee, permittee or applicant. 
After extensively canvassing the appropriate procedure to follow in such cases, the Commission established 
the policy that no such action standing alone would be treated by it as a sufficient basis for denying or 
revoking an authorization to operate a radio station. It reaffirmed that its function was not to impose 
penalties or sanctions but to determine qualifications, and that no automatic forfeiture of right to operate 
a radio station followed from the commission of a crime. (Report on Uniform Policy as to Violation by 


Applicants of Laws of United States, 1 Pike & Fischer RR 91:495) 
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IV 
Intervenor's MP Cannot Be Set Aside Or Denied On 
Any Ground Until After Intervenor Has First Been 
Given Notice And An Opportunity To Be Heard As 
Required By Section 309 Of The Act. — 

We have adverted to Appellants’ difficulties in trying to contend 
that they have proved matters on the record in this proceeding despite 
the fact that they were trying to prove the opposite. We now come to a 
very serious basic procedural question. Section 309 of the Communi- 
cations Act, 47 U.S.C. 309, provides explicitly that no application for 
modification of construction permit may be denied until the applicant 
has been first given notice and an opportunity to be heard on specific, 
not general, issues. It cannot be seriously suggested that the issues 
in the protest proceeding in this case specifically posed and gave Inter- 
venor any opportunity to meet the questions remanded by this Court's 
decision of September 6, 1956. 


We have pointed out above that Appellants have sought to contend 
that the record does not contain necessary explanations and evidence 
of counterbalancing considerations to show that despite a reduction in 
coverage, Intervenor's Paris Mountain construction permit is in the 
public interest and that despite Intervenor's breach of duty to make 
timely disclosure of the CBS objections and related matters to the 
Commission, it is nevertheless qualified to be a television licensee. 
One thing stands out in all of this: namely, that no matter how "axio- 
matic” it may be that a curtailment of service is not in the public 
interest, there are always present in any modification of operating 
authorization which involves a curtailment of service factors other 
than the curtailment itself and it is not enough to point to the curtail- 
ment as though it, standing in imaginary and unrealistic isolation, is 
the only factor involved. So with the failure to disclose. It does not 
and cannot automatically in and of itself require a conclusion of lack 
of licensee qualifications. A greater burden exists on any one who has 
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the obligation to prove that a modification of construction permit would 
not be in the public interest than merely to show it involves a service 
curtailment. Similarly, a greater burden exists on one who asserts 
lack of licensee qualifications because of a non-disclosure than to show 
merely that certain facts existed which should have been disclosed but 


were not. 


Appellants have not shown that the service curtailment complained 
of renders the modification invalid, as violative of the public interest, 
nor that the admitted non-disclosure requires a forfeiture for want of 
qualifications. If the burden should have been placed upon Intervenor, 
as Appellants contend, without citation of support, then Intervenor under 
Section 309 must be given its statutory procedural right to specific 
notice and opportunity to be heard. 


CONCLUSION 
Appellants have completely failed to show any basis upon which 
this Court can find that Intervenor's modification of permit is invalid. 


WHEREFORE, it is respectfully prayed that the Court dismiss the 


appeals or affirm Appellee. 
Respectfully submitted, 
WILLIAM J. DEMPSEY 


WILLIAM C. KOPLOVITZ 
HARRY J. OCKERSHAUSEN 


938 Bowen Building 
Washington 5, D. C. 


Counsel for Intervenor, 
The Spartan Radiocasting Company. 


DEMPSEY AND KOPLOVITZ 
938 Bowen Building 
Washington 5, D. C. 


January 20, 1958 





APPENDIX A 
Statutes Involved 


Pertinent provisions of the Communications Act of 1934, 48 Stat. 
1064, as amended, are as follows: 

Section 309(a) and (b), 66 Stat. 715, 47 U.S.C. 309(a) and (b). 

"Sec. 309.(a) If upon examination of any application provided for 
in Section 308 the Commission shall find that public interest, conven- 
ience and necessity would beserved by the granting thereof, it shall 
grant such application. 

"(b) If upon examination of any such application the 

Commission is unable to make the finding specified in subsection (a), 
it shall forthwith notify the applicant and other known parties in interest 
of the grounds and reasons for its inability to make such finding. Such 
notice, which shall precede formal designation for a hearing, shall ad- 
vise the applicant and all other known parties in interest of all objec- 
tions made to the application as well as the source and nature of such 
objections. Following such notice, the applicant shall be given an 
opportunity to reply. If the Commission, after considering such reply, 
- shall be unable to make the finding specified in subsection (a), it shall 
formally designate the application for hearing on the grounds or reasons 
then obtaining and shall notify the applicant and all other known parties 
in interest of such action and the grounds and reasons therefor, specify- 
- ing with particularity the matters and things in issue but not including 
_ issues or requirements phrased generally. The parties in interest, if 
any, who are not notified by the Commission of its action with respect 
to a particular application may acquire the status of a party to the pro- 
_ ceeding thereon by filing a petition for intervention showing the basis 
for their interest at any time not less than ten days prior to the date of 
hearing. Any hearing subsequently held upon such application shall be a 
full hearing in which the applicant and all other parties in interest shall 
be permitted to participate but in which both the burden of proceeding 
_ With the introduction of evidence upon any issue specified by the Commis- 
sion, as well as the burden of proof upon all such issues, shall be upon the 


: applicant." 
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PRELIMINARY STATEMENT 


SUMMARY OF ARGUMENT 
ARGUMENT 


I, Appellants’ Attempt To Raise Questions Before The 
Court Not Presented To The Commission Is Improper 


Il, The Basic Question In This Appeal Is Not Whether The 
Commission's Decision Contains Affirmative Support 
For Its Finding Made Without Hearing That Granting 
Intervenor's Application Would Serve Public Interest 
But Whether It Properly Found That Appellants Had 
Failed To Prove Said Finding Erroneous 


. The Commission Properly Found That Appellants 
Have Not Proved Misrepresentation By Intervenor 


. Appellants’ “Engineering” Evidence Did Not Sup- 
port Any Of Appellants’ Contentions Of Error In 
The Granting Of Intervenor's Application 


CONCLUSION 


SUPPLEMENT 
STATUTES INVOLVED 


AUTHORITY 
Statutes: 


Communications Act of 1934, as amended 
47 U.S.C.A. Secs. 151, et seq.: 


Section 309(a) 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit _ 


No. 13,231 


WILTON E. HALL, 3 
GREENVILLE TELEVISION COMPANY, 
Appellants, 


Vv. 
FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 
THE SPARTAN RADIOCASTING COMPANY, 
Intervenor. 


ON APPEAL FROM DECISIONS AND ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION . 


BRIEF FOR INTERVENOR, | 
THE SPARTAN RADIOCASTING COMPANY 


PRELIMINARY STATEMENT 


Intervenor, The Spartan Radiocasting Company, will confine itself 
in this brief to a concise statement of its position on the questions raised 
by Appellant. It will not reargue matters dealt with in Appellee's brief. 








SUMMARY OF ARGUMENT 


I. 


Appeliants' objection to participation by Commissioner Mack who did 
not hear oral argument and to alleged lack of specificity in the Commis- 
sion's ruling on Appellants' exceptions cannot be raised in this Court be- 


cause they were not raised before the Commission. 


I. 


Appellants’ contention that the Commission was required to make 
affirmative findings that the grant of Intervenor's application for modifi- 
cation of construction permit would be in the public interest must fail. 
The Commission, as required by statute, made the finding that the grant- 
ing of Intervenor's application would serve public interest, convenience 
and necessity upon examination of that application. The only questions 
Open in the protest proceeding were whether Appellants had proved such 


finding to be erroneous. 


Ii. 


Appellants completely fail to prove (in fact, the record proves the 
contrary) that Intervenor had abandoned its proposal to construct its 
television station on Hogback Mountain prior to the time it requested 
special temporary authorization to operate from Paris Mountain. There- 
fore, the charge that the request for temporary authorization was made 
in bad faith fails. 


a wr ~ 


IV. 


Appellants' contention with respect to the so-called engineering 


issues cannot stand because it is based on the erroneous legal premise 
that the Commission was required to give comparative consideration 

to service which would be provided under the modification of construction 
permit as compared with that which would be provided under the original 
construction permit. Even assuming that such a comparison was prop- 
erly an issue, which it was not, Appellants failed to offer any compe- 
tent proof which would justify denial of Intervenor's application for mod- 
ification of permit. ! 


ARGUMENT 


I, APPELLANTS' ATTEMPT TO RAISE QUESTIONS BEFORE THE COURT NOT 
PRESENTED TO THE COMMISSION IS IMPROPER. 


Appellants' first question reads as follows: 


"1. Whether the Commission's action was taken in 
violation of required statutory procedure by virtue of - 


(a) The participation in the final decision 
by a Commissioner who did not hear oral argu- 
ment; 


(bo) A failure of the Commission to rule in 
its final decision upon exceptions filed by Appel- 
lants." : 
We agree with Appellee that these matters not having been first pre- 
sented for decision by the Commission cannot properly be presented to 


this Court. 





II.. THE BASIC QUESTION IN THIS APPEAL IS NOT WHETHER THE COM- 
MISSION'S DECISION CONTAINS AFFIRMATIVE SUPPORT FOR ITS 
FINDING MADE WITHOUT HEARING THAT GRANTING INTERVEN- 
OR'S APPLICATION WOULD SERVE PUBLIC INTEREST BUT WHETHER 
IT PROPERLY FOUND THAT APPELLANTS HAD FAILED TO PROVE 
SAID FINDING ERRONEOUS. 


The sixth question stated by Appellants is as follows: 


"6. Whether the Commission made proper 
findings of fact, based upon evidence of record, 
to support a determination that public interest, 
convenience or necessity would be served by a 
modification of the original construction permit 
granted to Intervenor." 


We take this question out of order for reasons which will be ap- 
parent. A literal reading of this question, and the interpretation 
obviously placed on it by Appellants, implies that the Commission's 
decision here appealed from to be valid must contain affirmative find- 
ings based on record evidence that a grant of Intervenor's application 
for modification of construction permit is in the public interest. 
This seemingly trite and innocuous statement contains the underlying 
and basic fallacy in all of Appellants’ attack upon the decision. The ° 
hearing in the instant case was afforded Protestants on specified is- 
sues to give them the opportunity to prove, if they were able, that 
the Commission's statutory determination made at the time it granted Inter- 


venor's application for modification of construction permit that such grant would 
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serve public interest, convenience andnecessity, was in error. The bur- 
den was upon Protestants to show that public interest would not be served. 
It was not upon Intervenor nor the Commission to show that public interest 
would be served by the grant. Under the issues as framed by the Commis- 
sion, which were accepted without question or objection by Protestants, no 
evidence on any matter outside the scope of such issues was admissible./ 


Appellants, taking out of context statements in the Commission's de- 
cision, seek to have this Court treat this case as though the hearing held 
on Appellants’ protest was one in which Intervenor had the burden of prov- 
ing that its application for modification of construction permit met all ap- 
plicable statutory and regulatory criteria and in the light of all relevant 
facts and circumstances was in the public interest. This burden was one 
which Intervenor concededly had when it presented its modification appli- 
cation initially to the Commission. The Commission properly, as directed 
by Section 309 (a) of the statute, reached its determination that public | 


1 The issues are as follows: 
1. To determine whether a grant of the application of Spartan Radiocasting Company would 
contravene the requirements of Section 3.607 of the Commission's Rules, the principles of 
a fair, efficient and equitable distribution of television broadcast facilities specified in 
Section 307(b) of the Act, and the principles upon which the “ere of television broad - 
cast channels has been made by the Commission. 


To determine whether a grant of such application would result in a, monopoly of television 
service, or would impair the ability of authorized existing or prospective UHF stations in 
the Spartanburg, Greenville and Anderson areas to compete effectively with the station pro- 
posed by Spartan in said application or to deprive the public of the service of such stations. 


To determine whether Spartan misrepresented the temporary nature of, or concealed mater- 
ial facts with respect to, the operation proposed in its request for special temporary authori- 
zation granted by the Commission on January 27, 1954 and whether in the light of the facts 
adduced, Spartan possesses the requisite qualifications to be a permittee or licensee of a tele- 
vision broadcast station. 


To determine whether the changed proposal of transmitter and antenna location had occurred 
as a result of Spartan's independent choice or was dictated in Jang measure by other organi- 
zations or institutions. 


To determine whether the changed transmitter and antenna Location was proposed, in large 
part, for the purpose of obtaining a Columbia Broadcasting System ‘affiliation. 


To determine whether the use of Channel 7 as proposed meets the needs of communities and 
areas within the Spartanburg trade area. | 


To determine whether the proposed economic injury to Greenville UHF stations, if any, and the 
loss of reception service to portions of Spartanburg’s trade area, if any, is outweighed by the 
need for the service proposed by Spartan. 


/ Footnote 1 continued on following page/ 
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interest, convenience and necessity would be served by granting the appli- 


cation upon its examination thereof and without a hearing. It was not open 
to the Commission under the law'to subject Intervenor to any hearing or 
other procedure as a preliminary to making the statutory finding in view 
of the fact that Intervenor's application adequately set forth the necessary 
grounds for the finding. 


In following the procedure of granting Appellants a hearing upon issues 
upon which they alleged they could make an evidentiary record demonstra- 
ting that the Commission's statutory finding was in error, the Commission, 
as well as the parties, was limited to a decision based on issues in its hear- 
ing notice. It could not set aside its earlier statutory finding because of 
any failure of Intervenor to produce evidence on matters not covered by the 
issues, however relevant to the overall question of public interest such 
evidence might have been, for the overall question was not open in the pro- 
test hearing. Appellants’ sixth question is therefore meaningless and irrele- 
vant in this case unless it be read not as raising the question, whether the 
Commission made proper findings based upon the record that granting In- 
tervenor's application would affirmatively serve public interest, but read 
in reverse as limited to the question of whether the Commission properly 
found on the hearing record that Appellants had failed to prove within the 
scope of the hearing issues that the Commission's previous finding that In- 
tervenor's application would serve public interest, convenience and neces- 
sity was erroneous. Appellants,’ having failed to sustain their burden of 
proving the Commission's statutory finding erroneous, are desperately 
seeking to have this Court condemn the Commission for failing to make 
findings on matters not before it in the protest proceeding. It is significant 
to note that Appellants’ contention that it was Intervenor's or the Commission's 
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8. To determine whether the proposed operation will be located in practical effect at Greenville, 
South Carolina. 


9. To determine whether, in the light'of the facts adduced upon the foregoing issues, public inter- 
est, convenience or necessity would be served by a grant of said application, 
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burden to supply evidence on any and all matters which might affect the 
public interest so that an affirmative decision could be made in the protest 
hearing, was never suggested until after the Commission's decision point- 
ing out the failure of Appellants to support their protest with evidence. 


Ill. THE COMMISSION PROPERLY FOUND THAT APPELLANTS HAVE NOT 
PROVED MISREPRESENTA TION BY INTERVENOR. 


Appellants’ second question reads as follows: 


"2. Whether the Commission's findings upon the 
misrepresentation issue were supported by substantial 
evidence, and whether the Commission's conclusion on 
this issue was made without consideration of, or with- 
out making findings upon, substantial evidence of rec- 
ord, or was based upon an erroneous view as to the nature 
and extent of the proof required to establish s eicicaleaieal 
tation. " 
Intervenor has contended through the entire course of these proceed- 
ings that Protestants’ allegations of misrepresentations and bad faith were 
demurrable. In its brief in Cases 12, 284 and 12, 356, its position on the 


point was previously stated to this Court as follows: (pp. 8-11) 


" Appellants’ allegations on this point may be summar- 
ized as follows: 

1. Spartan, sometime prior to January 13, 1954,° decided 
to abandon its proposal to locate its transmitter and an- 
tenna on Hogback Mountain as provided in its then out- 
standing construction permit and decided to utilize a site 

_ on Paris Mountain instead. 

2. Spartan, knowing that utilization of the Paris Mountain 
site on a regular basis would be a violation of Commis- 
sion Rules and Regulations if requested on: a regular 'per- 
manent’ basis by application to modify its outstanding con- 
struction permit; decided to adopt the device of requesting 


"3 The date on which Spartan's request for STA on Paris Mountain was filed. ” 
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a Special Temporary Authorization to use the Paris 


Mountain site while representing to the Commission that 
it was proceeding with construction under its outstand- 
ing permit on Hogback Mountain. 

3. Such action on the part of Spartan constituting misrepre- 
sentation for the purpose of obtaining by the device of 
requesting temporary authority something which it could 
not obtain by requesting permanent authority, demonstrates 
such a lack of necessary character as to require a hear- 
ing on Spartan's fitness to be a licensee. 

It will be seen that the essential ingredient in the conten- 
tion of bad faith and misrepresentation on Spartan's part is 
that it was seeking to obtain by stealth what it could not ob- 
tain legally by formal application. The entire contention 
collapses if, in fact, Spartan could, had it so desired, have 
as readily obtained a modification of its construction per- 
mit to authorize the Paris Mountain site as it could have 
obtained a Special Temporary Authorization for that pur- 
pose. Obviously, had the one course been as open as the 
other, no conceivable purpose would have been served by 
Spartan requesting a temporary authorization if, in fact, it 
desired a permanent authorization on Paris Mountain. 

Prior to the Commission's grant of the Special Tem- 
porary Authorization, Spartan advised the Commission and 
counsel for Hall and Greenville (among others) that opera- 
tion proposed in its request for Special Temporary Author- 
ization met all applicable Commission Rules and Regulations 
which would govern had the request been one for modifica - 
tion of construction permit, and that either request would 
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be equally open to, or protected from, attack by Hall or 
Greenville.* In its opposition to Hall's protest to the Com- 
mission's action in granting the Special Temporary Authori- 
zation (J.A. 87-91), Spartan made the following statement: 
(J.A. 89) 


' * * * It is not Spartan's position that a Special 
Temporary Authorization, because of its temporary 
nature, is insulated from any protest under Section 
309 (c). In order that there may be no possible mis- 
understanding on this point, Spartan concedes for 
the purpose of this opposition that whatever rights 
Hall might have to protest a modification of its con- 
struction permit to provide for exactly the opera- 
tion auth orized by the Special Temporary Authori- 
zation are equally available to himto protest the 
Special Temporary Authorization, * * *' 


The Commission squarely found that the operation authorized 
by the Special Temporary Authorization and the operation au- 
thorized by the modification of construction permit which is 
now before the Court, met in all respects the requirements 
of all applicable Commission Rules and Regulations. It is 
clear, therefore, that the basic premise in the inferential 
contention of misrepresentation of bad faith is unsound, 

and the contention must fail. In fact, its contrary is dem- 
onstrated. There can be no question whatsoever that had 


Spartan desired a permanent modification of construction 


"4 By letter to the Commission, dated January 26, 1954 (J.A. 2-4) counsel for 
Spartan commented on the various oppositions which had been filed to the granting 
of the Special Temporary Authorization and made the following statement (J.A. 4): 


‘* © © In this connection it should be recognized that had Spartan 
Radiocasting Company abandoned its plan to construct in accordance with 
its outstanding construction permit and decided instead to operate per- 
manently as specified in its request for STA, it could readily have re- 
quested a modification of that construction permit and would‘have done 
so. Obviously such an application for modification of construction permit 
would meet all of the Commission's Rules and Regulations and would be 
no more subject to attack than the request for STA.‘ 





10 


permit in January of this year, it had no need to obtain 

it through subterfuge, as it could readily have obtained it 
by direct application. The necessary conclusion is that 
Spartan had not, when it requested a Special Temporary 
Authorization, abandoned its proposal for construction on 
Hogback Mountain and determined to operate permanently 
from Paris Mountain." 


The record in the protest hearing contains documentary proof that 
Mr. Brown, President of The Spartan Radiocasting Company, was spe- 
cifically advised by counsel prior to his filing of the request for special 
temporary authority with the Commission on January 15, 1953, that the 
STA request would be as subject to protest as a modification of permit 
authorizing the same operation (R. 1367). The record in this proceed- 
ing brought out the uncontroverted fact that the Paris Mountain site pro- 
vided a method of interim operation at a substantially lesser cost than 
interim operation utilizing one of the WSPA-AM towers, that such opera- 
tion involved far fewer technical difficulties and would provide a much 
more substantial service in addition to utilizing equipment which could 
be moved to and made a part of a permanent operation on Hogback Moun- 
tain, unlike equipment required to be used if an interim operation on one 
of the WSPA-AM towers was commenced. In short, fromthe standpoint 
of service, of cost, and of recoverability of equipment for permanent 
use, Paris Mountain was far and away superior to one of the WSPA-AM 
towers for interim operation whether Hogback Mountain or Paris Moun- 
tain was to be used as the ultimate permanent site (R. 1301-1308, 1340- 
1343, 1349-1351). The record also discloses that Mr. Brown had a tele- 
phone conversation with Mr. Akerberg of CBS on January 29, 1953, 
in which Mr. Brown made it clear to Mr. Akerberg that 
Spartan had not abandoned its Hogback Mountain site 
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and its proposal to operate from that site.” 


Appellants have never suggested any vestige of reason or motive 
which would have led or induced Spartan to request an STA rather than 
a modification of construction permit if it had in fact abandoned plans to 
construct and operate from Hogback Mountain at the time it filed its STA 
request. Every conceivable reasonable consideration based on the prem- 
ise of abandonment of Hogback by Spartan would have led it to request a 
modification of construction permit rather than an STA. The Examiner 
and the Commission alike found no evidence upon which a determination 
that Spartan had in fact abandoned its intention to construct on Hogback 
could be made. : 


Appellants suggest (Br. page 35, footnote 28) that the Examiner 
found a motive for Spartan when he found that "Spartan had used the STA 
procedure for 'strategic' purposes to get a 'foothold' (R. 1540)". However, 
reference to the Examiner's initial decision (paragraph 4) indicates that 
the "strategic foothold"' motive for the STA was a stratagem to get a foot- 
hold with CBS (not the FCC) without abandoning Hogback.® ‘This is the 


2 This date was established by stipulation as the date on which Mr. Brown was in Clemson, S.C., 
a broadcasters meeting, at which time Mr. Akerberg called him. Mr. Akerberg did not in his reign 
refer to any specific date although he did recall that the telephone conversation was made to Mr. Brown 
in Clemson. Mr. Akerberg stated that he called Mr. Brown when he learned that Mr. Brown had can- 
celled or asked for cancellation of the STA on Paris Mountain. Mr. Brown's testimony was that Mr. Aker- 
berg had called when he learned that Mr, Brown had applied for an STA rather than for a modification of 
permit. From the standpoint of the fact of the conversation and its proof that Spartan had not abandoned 
Hogback at the time it requested an STA at Paris Mountain, the date is not important. It seems clear, 
however, that January 29, two days after the Commission approved the request'for STA, is the correct date. 
. "4, With further reference to Spartan's request for special temporary authority to operate from Paris 
Mountain, supra, the record reveals, as hereinabove found, that at the time such request was 
made to the Commission, and for a period thereafter, Spartan had not completely abandoned 
the original plan that its permanent operation would be from the Hogback Mountain site which 
it originally selected and which the Commission approved in the construction permit issued in 
November, 1954. Thus, there was no suggestion or indication in the request that Spartan was 
then proposing a permanent operation from Paris Mountain. Protestants contend that there were 
here involved certain misrepresentations and a concealment of material facts regarding the “tem- 
porary nature” of the operation proposed. It is doubt ful that a finding in support of this conten- 
tion would be warranted. Spartan’s strategy in the matter, which proved unsuccessful, appears 
to have been to secure a foothold with CBS in its negotiations for the network affiliation by 
specifying Paris Mountain as the site for interim or temporary qpeiation and it took affirmative 
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precise opposite of Appellants' protest contention. Not disconcerted by 
such a minor inconsistency as complete reversal of position, Appellants 
go on to suggest that Spartan was playing a "cozy" game with CBS, con- 
sisting of leading CBS to believe that Spartan had abandoned Hogback and 
would go permanently to Paris Mountain, whereas in fact it intended to go 
ahead with the Hogback proposal and only use Paris temporarily. Sucha 
deception of CBS, Appellants contend (quite without regard to the fact that 
no issue under which the fact would be remotely relevant was before the 
Commission), was a basis upon which Spartan's modification of construc- 
tion permit should be denied. Appellants ignore here the fact that if it 
was Spartan's purpose to deceive CBS, Spartan was singularly unsuccess- 
ful. Far from being deceived about Spartan's continuing interest in Hog- 
back, Mr. Akerberg of CBS testified that Mr. Brown was "like a vacuum 
cleaner salesman" in his irrepressible advocacy of Hogback. 


We are unable to leave the discussion of this issue without bringing 
to the attention of the Court our contention that Protestants were permit- 
ted to grossly abuse the processes of the Commission in connection with 
the protest hearing, particularly insofar as the misrepresentation issue 
was concerned. Notwithstanding that in their protest Appellants had al- 
leged as a fact which they alleged they had evidence to prove, that Spar- 
tan had completely abandoned its Hogback site prior to requesting an STA 
on Paris Mountain, they had at the time of the hearing no evidence what- 
soever on this point. They sought and obtained, over Intervenor's objec- 
tion, what Intervenor considered then and still considers an unwarranted 
and unjustifiable authorization to go through all of Intervenor's books and 
records in an attempt to find whether anything contained therein had any 


° 
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steps looking toward such operation there; and, in the event it obtained such foothold, it planned 
to make further efforts to convince CBS of the acceptability of Hogback Mountain which it con- 
sidered most satisfactory as the station's permanent site. In the light of these considerations, and 
absent a showing of any motivation on the part of Spartan to mislead the Commission in the matter, 
it must follow that misrepresentations or concealments of material facts regarding the temporary 
character of the proposal embodied in the request to the Commission for special temporary authori- 
zation may not be found to have been present.” 
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bearing on this issue. They were permitted to call Mr. Brown as their 


witness and subject him to a badgering cross-examination replete with 
loaded questions which assumed that Protestants were required to prove. 
Notwithstanding many of such questions were argumentative in the ex- 
treme and highly confusing, the Examiner overruled objection after objec- 
tion by counsel for Intervenor, seemingly on the theory that the function 

of the witness was to carry on a running debate with counsel for Protes- 
tants rather than to testify factually in answer to questions which permitted 
factual answers (R. 872-905, 1438-1466). To avoid the risk of being charged 
with singling out atypical examples, we rest our position on this point on 
the suggestion that the Court read the Brown testimony in its entirety or 

in any appreciable portion selected at random (R. 499- pouahs 600-676, 1047- 
1139, 1146-1300). 


ITV. APPELLANTS’ “ENGINEERING” EVIDENCE DID NOT SUPPORT ‘ANY OF APPELLANTS*' 
CONTENTIONS OF ERROR IN THE GRANTING OF INTERVENOR'S APPLICATION. 


With respect to the so-called engineering issues, Appellants’ prem- 
ise seems to be that if fewer persons would receive service from Spar- 
tan operating as authorized in its modification of construction permit 
than under its original construction permit, the modification application 
should have been denied. This issue exemplifies very well the basic error 
pointed out above in discussing question No. 6, as stated by Appellants. 
Quite apart from the failure of Appellants to make any proper showing 
concerning how many people would lose or gain service, or in what areas 
there would be a significant increase or decrease in Signal intensity as 
between the two operations, there is the basic question of relevance under 
the issues in the protest hearing.* This issue did not pose any question 


Assuming that the question of relative area or population coverage superiority of the Paris versus Hog- 
back Mountain proposals was properly in issue under the protests, and that determination of area coverage 
in square miles and population coverage in number of people, as well as other television service available 
to all or portions of such areas and populations, would therefore be relevant, it might well have been pos- 
sible through qualified expert testimony for Appellants to have laid an evidentiary foundation for compara - 
tive determinations. Their engineering evidence provides no such foundation. The inconclusive nature 
of Appellants’ evidence in this area is perhaps best demonstrated by the admission of its expert engineer- 
ing witness that television receiving sets in Spartanburg with their antennas oriented to receive either of 
the two available services (WBT-TV, Charlotte, or WFBC-TV, Greenville) would receive a signal from 
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of whether, considered as competing applications, the Hogback applica- 
tion should be preferred over the Paris proposal and the latter therefore 
denied. Had such a question been posed by the issues, it would have been 
Appellants' burden to show, for example, that no significant difference 
in the time required to put a station on the air from Hogback Mountain 
as compared to Paris Mountain would be involved (Appellants did not 
contest that excessive delays would be involved in completing construc- 
tion on Hogback Mountain); Appellants would have been required to show 
that Spartan could have obtained CBS or an equivalent network operating 
from Hogback Mountain or that its service on a non-network basis would 
have been as much in the public interest as its service with CBS as a 
network, etc. Such matters were obviously not in issue. Appellants 
made no attempt to put them in issue. They seek, however, to have this 
Court set aside the Commission's decision on the ground that Intervenor 
was required to justify modification of its construction permit and carry 
the affirmative burden of showing that public interest would be served in 
a proceeding designed solely for the purpose of permitting Appellants to 
prove, if they were able, that public interest would not be served by the 


modification. 





/ Footnote 4 continued from preceding page / 


Hogback Mountain that would be effectively cut in half as compared to a signal from a station on Paris Moun- 
tain (R. 398-406). In other words, receiving set owners in Spartanburg would have to install special an- 
tennas to receive at full strength a signal from Hogback Mountain, whereas without adjustment they would 
receive at full strength a signal from Paris Mountain. In counting population, however, Appellants ignored 
what their own expert conceded would be a difference amounting to two-to-one in signal intensity, which 

is the measure of service, arising from the directive character of installed receiving antennas. Nothing is 
oe than that Appellants’ testimony lacked a great deal of being a basis for any decisive compari- 

son of service. ; 
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CONC LUSION 


In view of the fact that Appellants have failed completely through 
either evidence or legal argument to show that the Commission's properly 
arrived at statutory finding that the granting of Intervenor's application for 
modification of construction permit was in the public interest, convenience 
and necessity, was in error, it is respectfully submitted that the Commis- 





sion's decision and order here appealed from should be affirmed. 


Respectfully submitted, 


WILLIAM J. DEMPSEY, 
WILLIAM C, KOPLOVITZ, 
HARRY J. OCKERSHAUSEN, 


Counsel for Intervenor, 
The Spartan Radiocasting 
Company. 


. DEMPSEY AND KOPLOVITZ 


938 Bowen Building 
Washington 5, D.C. 


May 24, 1956 
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SUPPLEMENT 


STATUTES INVOLVED 


The relevant parts of the Communications Act of 1934, as amended, 


Section 309 (a) If upon examination of any application 
provided for in section 308 of this title the Commission shall 
find that public interest, convenience and necessity would be 
served by the granting thereof, it shall grant such applica- 


tion. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit — 


No. 13,231 


WILTON E. HALL, : 
GREENVILLE TELEVISION COMPANY, 
Appellants 


Vv. ; 
FEDERAL COMMUNICATIONS COMMISSION, 
Appellee 

SPARTAN RADIOCASTING COMPANY, 


Intervenor 


ON APPEAL FROM DECISIONS AND ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


REPLY BRIEF FOR APPELLANTS | 
GREENVILLE TELEVISION COMPANY AND WILTON E. HALL 


I. 


A reading of Appellants', the Commission's and Spartan's briefs 
will show that the Commission and Spartan have failed to address them- 
selves to the greater portion of Appellants' contentions and that they seek 
to supply in their briefs different grounds, not suggested by findings or 
reasons given in the decision under review, in an effort to supports ns 
decision. In this Reply, Appellants will point out the salient om 1issi 
in the briefs of the Commission and Intervenor and show the lax 
of the arguments on those matters which they have ately : 





2 
II. 

It now stands conceded by the Commission and Spartan that the 
Commission failed to make any findings whatsoever which would support 
a determination that public interest, convenience or necessity would be 
served by the change of Spartan's transmitter location. In its brief, as 
in its decision, the Commission has conceded the legal necessity for such 
findings." Spartan, however, does not, but argues that such findings are 


irrelevant. 


The Commission's concessions arise from its complete failure to 
address itself to Appellants' contentions. While it "reserve(d) the right 
to raise jurisdictional questions" with respect to this issue (Comm. Br. 
p. ii), it has not in its brief even remotely suggested any jurisdictional 
question concerning this issue; nor has it pointed to any finding in the 
decision under review showing how or why public interest, convenience 
or necessity would be served by the modification of Spartan's original 
permit. Obviously, unlike Spartan, the Commission has now thought 
better of its previous reservation because of the plain, unequivocal con- 
cession in its own decision of the legal necessity of such findings, and its 
recognition of the impossibility of arguing to the contrary in view of the 
equally unequivocal holding of this Court in Clarksburg Publishing Co. v. 
F.C.C., U.S. App. D.C. __, 225 F(2d) 511. Clearly, therefore, the 
Commission's silence on this point is a tacit but outright confession of 
error, requiring reversal of its decision. 


Spartan, however, is more brash. Undeterred by the Commission's 


own concessions, which it ignores, and brazenly shutting its eyes to this 


Court's enunciation of the law in Clarksburg, it argues that_such findings 
are irrelevant. Spartan does not attempt to argue that the assertion in 


i: However, only Commissioner Bartley attempted to apply the Commission's own test to the Spartan 
modification application, and upon the application of that test decided that the application must be 
denied. Commissioner Bartley stated: 

"The issues in this case point up what to me is the ultimate question: "How would 
the public interest be served by the proposed modification?’ I have been unable to find a 
_ Satisfactory answer to this question. In my opinion, the record in this case does not contain 
a sufficient affirmative showing that the public interest — as contrasted with the interests of 
the permittee or a network -- would be served by the change in location of the transmitter 
proposed by the applicant.” 
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the Commission's decision does not mean that such findings are required: 





Its argument is really that the Commission was wrong. The complete 
answer to Spartan's contention is that it is unavailable to it on this appeal 
(Chenery Corp. v. S.E.C., 318 U.S. 80) and, that, in any event, sucha 
contention considered on its merits, is completely erroneous asa matter of 
law. : 
II. | 

The Commission's argument (Comm. Br. pp. 11-26) that there were 
no facts of record supporting Appellants’ claim that the change of transmit- 
ter site to Paris Mountain would not serve public interest is squarely based 
on the contention that the Commission properly rejected, as incompetent, 
all of Appellants' engineering evidence. Its efforts to sustain the Commis- 
sion's action on this score consist of a restatement of the reasons stated in 
its decision for rejection of that evidence (Comm. Br. pp. 10-21), a claim 
that the rule relied upon by Appellants (Section 3.683 (b))) as sanctioning the 
use of its propagation curves has "never been interpreted by the Commis- 
sion" as authorizing such use (Comm. Br. p. 15, f.n. 7), and a newground, 
not stated in its decision, for rejection of Appellants' evidence that a quarter 
of a million persons who would receive Grade A service from the Hogback 
Mountain operation would receive service from the Paris Mountain opera- 
tion (Comm. Br. p. 25, f.n. 19).” : 

In its brief, as in its decision, the Commission concedes the rele- 
vance of the engineering evidence in question, except for its contention 
that "the rules do not contain any requirement related to trade areas since 
channels are assigned to communities.'' (Comm. Br. p. 23). Here 
again, Spartan is at odds with the Commission for Spartan claims that all 
of the evidence rejected was irrelevant. Spartan's contention is already 
fully answered by this Court's opinions in City of Pittsburgh etalv. Fed- 
eral Power Commission, U.S. App. D.C. __, Case 12, 895, decided 
March 8, 1956, and Beaumont Broadcasting Corporation v. F.C.C., 





2 ‘The different reason given for rejection of this evidence, (i.e., that the figure was “not explained”) is, 
by its very nature, an implicit repudiation of the reason given in the Commission’ s decision, i.e., that 

the 228,178 figure was in error, “without further evidence, " 

3 This contention is ridiculously inconsistent with its apparent concession of the relevance of the evidence 
pertaining to coverage of and service to “counties”, particularly its reliance on the fact that Spartanburg 
County would be included within the Paris Mountain Grade A contour since presumably, the Commission 
would not contend that channels are assigned to “counties” . 
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91 U.S. App. D.C. 111, 202 F(2d) 306, which were relied on in Appellants’ 
brief (App. Br. p. 10, f.n. 9) but which Spartan completely ignores. More- 
over, in this instance again, Spartan improperly seeks to rely upon foreign 
grounds, not relied upon in the decision under review (Chenery Corp. v. 
S.E.C., 318 U.S. 80) 

Returning to the Commission's contentions concerning the incompe- 
tence of Appellants’ engineering evidence, it is unnecessary to deal with 
the Commission's argument insofar as it merely restates the grounds ad- 
vanced in its decision since those grounds have been disposed of in Appel- 
lants' Brief (App. Br. pp. 10-21)? The Commission contends that it has 
never "interpreted" Section 3.683 (b) of its rules as permitting the use of 
its propagation curves "in the very type of situation involved here" and it 
relies on three past decisions rejecting the use of its propagation curves 
in comparative hearings (Comm. Br. pp. 15-16). Such a contention is 
absurd for the reason that the rule is clear, precise and explicit and per- 
mits of no equivocal "interpretation. " Indeed, the Commission does not 
even attempt to suggest a possible "interpretation" or meaning of the rule, 
and its "interpretation" is not an interpretation at all but a flat declaration 
that the rule, contrary to its language, does not apply to anything. This 
Court has made it clear (in a situation where considerably more doubt 
reasonably obtained with respect to the meaning of a Commission rule) that 
this Court would not permit the Commission, under the guise of "interpre- 
tation" to apply its own rules in a harsh or unreasonable manner. (See 
Jefferson Amusement Co. v. F.C.C., 96 U.S. App. D.C. 375, 226 F (2d) 
277) Further, the Commission's claim is deceptive and misleading for 
the reason that in the cases cited by the Commission, all of which involved 
competing applicants in comparative proceedings, the Commission did not 
purport to rely upon an "interpretation" of, or even to refer to the explicit 
language of the rule relied upon by Appellants. Rather, the Commission in 
those cases, by fiat decreed that the curves could not be used by competing 
applicants to show comparative superiority, irrespective of the provisions 
of its rules. | 


7 A ppellants’ position which is set out in full in its Brief, pp. 10-21, should be compared with the Com- 
mission's partial statement thereof at pp. 11-21 of the Commission's Brief. 
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In no event, however, can the Commission bootstrap itself into a 
justification of its position on the ground that it has acted illegally in other 
cases which have not been subjected to judicial review.® Further, a simple 
question will put the soundness of the Commission's pos ition to the acid 
test: If Section 3.683 (b) (1) of the Commission's rules does not mean that 
the curves may be used for estimating the coverage resulting from the 
selection of a particular transmitter site, can the Commission advise the 
| Court what this rule does mean and in what circumstances, if any, i 
| | lauthorizes the use of the curves? 

The Commission erroneously contends that "Appellants make no 
direct claim that the curves they relied upon do in fact furnish a reliable 
basis for showing service to particular locations." The entire thrust and 
burden of Appellants’ position from the very inception of these proceedings 
has been to the direct contrary. It is Appellants’ position that these curves 
furnish the most reasonable and reliable basis available for showing ser- 
vice to particular locations, and it was for that reason that Appellants re- 
lied on these curves in the hearing. Indeed, the Commission's Brief dis- 
closes, albeit inadvertently, that Appellants’ proof was adduced on the 
basis of the best available data. The Commission sets out (Comm. Br. 

p. 14) findings of an ad hoc committee referred to in the Commission's 
Sixth Report. In fact, the findings of the ad hoc committee make it clear 
that the curves utilized by the Commission in the Sixth Report and Order 
for the estimation of "service" was based upon "the best available data." 
Unless the Commission can suggest what might be better data, it must 
necessarily follow that Appellants' evidence was the best evidence which 
could be offered and that therefore it was entirely competent. 

It has been made clear that the Commission has used and continues to 
use its propagation curves where it serves its purpose to do so. And it is 
equally clear that its rejection of Appellants' use of these very Same curves 
places the Commission in a hopelessly contradictory and arbitrary position. 


5 Significantly the Commission refrained from citing its decision rejecting the use of its curves in the 
proceeding in Trebit v. F.C.C. (Case Nos. 12,528, 12,667 and 12, 753) and W. S. Butterfield Theatres, 
Inc. v. F.C.C., (Case Nos. 12,527, 12,666 and 12,752), © U.S. App. D.C. _, __ F(2d)__, which was 
decided by this | Court on May 24, 1956, two days after the filing of the Commission’ s brief and which is 





further discussed below. 
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Indeed, this Court itself, very recently commented upon the untenable 
nature of the Commission's double standard in an identical situation. 

| The Commission attempts to extricate itself from its hopeless dilem- 
ma by claiming that there is a distinction between the various uses which 
it has made of its propagation curves and the use made by Appellants in the 
proceedings under review herein. It argues that its use of the curves in 
the television allocation proceedings was justified because they are reliable 
"on a large area basis for which the overall estimated service is adequate" 
but that they are not reliable in "any particular situation in a particular 
locality." But this erroneously assumes that the Commission had a lesser 
responsibility in its general allocation proceedings to make a sound deter- 
mination as to whether the assignments of channels would provide service 
to the public in "particular situations" on a fair, efficient and equitable 
basis and in the public interest. Indeed, the Commission's attempted jus- 
tification hardly answers the incontestible fact that the Commission in the 
Sixth Report relied on evidence, developed upon the basis of its curves, 
which showed the expected service to Spartanburg and its surrounding areas 
as the basis for assigning Channel 7 to Spartanburg. Manifestly, this was 
a recognition of the reliability of the curves in a "particular situation ina 
particular locality. '' That precise question is presented here, and Appel- 
lants' evidence consisted of evidence concerning service in the same "par- 
ticular situation” by the same method previously used by the Commission.” 

The Commission's claim as to the unreliability of its curves in "any 

particular situation in a particular locality" is both spurious and fallacious 


for a further reason. In the recent Commission proceedings pertaining to 


6 +Trebit's attempt to. prove, through the use of the official propagation charts promulgated by the Commis- 
sion, the degree of superiority of its proposed service over that of WJR is rejected by the Commission upon the 
ground that the propagation charts are not sufficiently accurate to be probative. The Commission itself relies 
upon these charts for some purposes, so that it is rather difficult to understand why they should be unreliable for 
Trebit's purpose. Our decision, however, does not depend upon those charts.” (Trebit Corp. v. F.C.C. and 
W.S. Butterfield, Inc. v. F.C.C., Case Nos. 12,527, 12,666, 12,752, 12,528, 12,667 and 12,753, —*U.S.. 
App. D.C. __, _F(2d)__, decided May 24, 1956. i” 

7 The Commission's schizophrenic use of its curves is underscored at page 23 of its brief, in the course of its 
argument as to the unreliability of Appellants’ evidence. The Commission cannot resist the temptation to em- 
phasize what it considers evidence favorable to it on its merits, completely forgetting that this evidence was just 
as much based upon its curves as the evidence unfavorable to its position which it argues should be rejected. 
The Commission stresses that "Spartanburg County, with a population of 150, 349 will be entirely included with- 
in the proposed Grade A contour from Paris Mountain (R. 1742).” 
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the proposed deintermixture of several particular localities, the Commis- 
Sion in its Notice of Proposed Rulemaking called for extensive engineering 
data showing service which would result from the proposals before it. It 
received in that proceeding voluminous engineering data developed upon the 
very same basis as Appellants’ evidence in the instant proceeding.® The 
deintermixture petitions were denied for other reasons without reference 
to such data, but in deciding to authorize the "drop-in" of a VHF channel to 
Vail Mills, N.Y., the Commission, to support its finding as to the alleged 
need for the drop-in and the alleged efficiency of its use, relied upon evi- 
dence based upon its curves, showing that the assignment “would bring 
additional television service to a significant number of people", and "will 
represent a second television service to an appreciable percentage of fami- 
lies residing in the area, as well as a first service to a significant number 
of families." (First Report on Deintermixture, 13 Pike & Fischer R.R. 
1511 at p. 1517). And in the proceedings presently pending before this 
Court for the review of the Commission's Vail Mills action ® the Commission 
explicitly relies upon this evidence to support its decision. (See Comm. 
Br. in Van Curler Broadcasting Corp. v. F.C.C. & Greylock Broadcasting 
Co. v. F.C. C., Case Nos. 12,987 and 12,989 at pp. 13-14) If, as the 
Commission claims here, its curves are an unreliable method of showing 
service "in any particular situation in a particular locality”, how in good 
conscience can it vouch to this Court in another case the reliability of 
findings which are directly based on those curves ina "particular situation", 
we denying their reliability in the instant situation which is indistinguish- 
able.° Surely, forthrightness in the Commission's dealings with this Court, 
would appear to demand a modicum of consistency in its contentions at least 
in cases Simultaneously pending in the Court. | 


8 It is to be noted that the only rule dealing with the circumstances in which the Commission's curves may 

be used to show service (Section 3.683) does not refer to their use in rulemaking proceedings. The observation 

of this Court in the Trebit case that it is the “Commission's view that ad hoc exceptions to the rules are to be 
accepted on faith, while he who relies on the rule has the burden in each case of reestablishing it by independent 
proof is error", is completely apposite, since the Commission in the proceedings nates would bar the use of the 
curves ina situation specifically sanctioned by its rule. 


9 The ludicrous nature of the claimed distinction that the curves may only be used on a ” . large area 
basis . . .” is highlighted by the fact that Vail Mills is an unincorporated “crossroads community” with a popu- 
lation of a few hundred people. 


10 van Curler Broadcasting Corp. v. U.S. and F.C.C., Case No. 12,987, and Greylock Broadcasting Com- 
pany v. U.S. and F.C.C., Case No. 12,989. 
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_ The unconscionable deliberateness of the Commission's double stand- 
ard is graphically illustrated by the Commission's attempt to answer Appel- 
lants' contentions (App. Br. pp. 14-16) that in several previous decisions 
dealing with Appellants’ objections to Spartan's applications for the Paris 
Mountain site, the Commission made findings based upon its propagation 
curves, to support its repeated determinations that a hearing should not be 
held on such objections. The Commission says that its use of the curves 
there was proper because it only needed "to make a rough judgment." 
(Comm. Br. f.n. 10)'' Rough judgment, indeed! This argument is flatly 
contradictory of its argument that the curves are not reliable in "particular 
situations". Moreover, Section 3.683 of the Commission's Rules specifi- 
cally authorizes the use of the curves in the instant situation. But there is 
not even a shred of basis for argument that that rule or any other rule 
sanctions the use of the curves for the purpose of determining "future 
economic loss”. 

The Commission's Brief highlights the curious dichotomy of its 
position when it asserts (Comm. Br. pp. 18-22) that it was prepared to 
assume arguendo the validity of the contours derived by Appellants with 
respect to service to the cities of Greenville and Spartanburg in order to 
indicate that a significant degradation of service had not been shown. On 
the other hand, with respect to the evidence relating to the degradation of 
service to the counties comprising the Spartanburg trade area and the other 
extensive areas in the Grade A and Grade B contours of the Paris and Hog- 
back operations respectively, the Commission was not prepared to assume 
the validity of that evidence, even on an arguendo basis, to determine 
whether in such areas there would be a significant degradation of service. 
This is explicable only on the basis of the Commission's awareness that 
assumption of the validity of the evidence in the latter instance did show 
significant degradation of service. 

But, in any event, as has been pointed out, the Commission's claim 


that, assuming the validity of Appellants’ evidence, the reduced signal to 
11 Although it is impossible to see how the claim that the Commission's engineering findings in the earlier 


decisions were “based solely on the pleadings” aids the Commission in its contention, Appellants do not con- 
cede that all those findings were based “solely on the pleadings. “ 
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Spartanburg was not shown to be significant, again: ignores the evidence 


(App. Br. p. 18) that the reduced signal intensity to the City of Spartanburg 


< — m  cee, 


was significant because it would likely require the purchase of outdoor re- 
ceiving antennas by Spartanburg viewers because of the lesser quality of 
the signal. And the Commission does not deny in its brief that these were 
relevant, material and uncontroverted facts of record which the Commission 
improperly refused to find. | 

The Commission now repudiates the ground stated in its decision 
(see f.n. 2, supra) for its rejection of the uncontroverted evidence of 
record that 228, 178 persons who would receive Grade A ee from Hog- 


back would receive no service from the Paris operation.” It has fabricated 


a reason for its rejection entirely different from the ground stated in the 


Commission's decision. In the final decision, this evidence was rejected 
because it was affirmatively found to be in error "without further evidence". 
The Commission ignores Appellants' argument that such finding was itself 
flagrant legal error. But in its brief, the Commission now improperly 
seeks to argue for the first time (Comm. Br. f.n. 15) that Appellants 
"failed to give any indication of how they arrived at their population count." 


(Chenery Corp. v. S. E. C., 318 U.S. 80) In any event, the full answer to 
this new reason is that there is no conceivable legal basis for the argument 


a ee 


‘that Appellants explain the figure by including in the record their engineer's 

| work sheets, aad particularly since (a) no question as to its. accuracy was 

- ever raised on the record; (b) there was no cross ~examination with respect 

- to the accuracy of the figure; and (c) the accuracy of the figure was express- 


ly conceded (See App. Br. p. 20, f.n. 18). 


Aside from Spartan’ s contention that Appellants’ engineering evidence 
was irrelevant (which has already been disposed of) Spartan’ s only other 
argument, contained in footnote 3 of its Brief, is that that evidence did not 


12 See f.n. 2 supra. 


13 In footnote 19 of their brief, Appellants referred the Court to the affidavit of Appellants" engineer attached 
to a pleading in connection with the Motion for Stay. This was done solely to dispel the prejudicial and un- 
warranted inference in the Commission's decision that Appellants’ engineer, (who is recognized and respected 
as qualified in every respect), committed a grievous error upon a very simple matter, impugning his other 
evidence and his qualifications. The Commission in its brief has now receded from its previous claim that 

he committed an error and merely argues that he did not explain how he arrived at the 228, 178 figure. 
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have the "evidentiary foundation" which might have been provided. But it 
fails to explain what "evidentiary foundation" might have been used which 
was not used. Significantly, Spartan does not quarrel with the propriety of 
Appellants’ use of the Commission's curves. Therefore, it is impossible 
to see what more of a foundation was needed than what the record admittedly 
shows, i.e., that Appellants’ evidence was prepared by use of the curves, 
in the method prescribed, by a consulting radio and television engineer who 
was admittedly familiar with the curves and with the method for use of those 
curves, and who was admittedly qualified to develop the evidence on that 
basis. (See App. Br. p. 10-11) 

Spartan also improperly claims that the evidence rejected was of an 
"inconclusive nature" because of alleged "admissions" of Appellants' 
engineer during cross-examination, to which the Commission made no 
reference in its decision. (Chenery Corp. v. S. E.C., 318 U.S. 80)“ 
Dealing with that argument on its merits, however, it is apparent that it 
is a desperate effort to provide support for the Commission's tottering 
position, when it suggests that none of Appellants’ engineering evidence can 
be relied upon because Appellants’ engineer allegedly admitted that he had 
not considered facts which counsel chose to assume concerning receiver 
orientation in the City of Spartanburg. It is sheer nonsense to suggest that 
such alleged admissions vitiate the reliability of the mass of evidence con- 
cerning the degradation or complete loss of service not only to the City of 
Spartanburg but to the large areas to the north and east of Spartanburg, 
including (1) large portions of the Spartanburg trade area; (2) other areas, 
containing a quarter of a million people, in which Grade A service would 
be provided from Hogback but in which no service would be provided from 
Paris; and (3) still other areas, containing over 200,000 people, in which 
service would be reduced from Grade A to Grade B. And since Spartan 
apparently concedes the propriety of the use of the curves, its contention 
is even more untenable since the method prescribed for their use does not 
require correlating them to speculative assumptions as to how the receiver 
antennas in any particular area may previously have been oriented. 


14 The Commission however makes no such contention. 
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In summary, the position of the Commission and Spartan is that 
under the specified issues, it was Appellants’ burden to show probable 
service, but that the only method recognized by it, and used by Appellants, 
for determining such service is unreliable. Neither suggests any other 
method, and no other method is known except actual measurements. If it 
is the Commission's or Spartan's position that such method should have been 
followed by Appellants, the absurdity of such a position is obvious. To 
supply this kind of evidence, the following would have been the necessary 
procedure: The construction of three television stations would have been 
required -- a television station with a tower providing an antenna height of 
2,000 feet above average terrain on Hogback Mountain as originally pro- 
posed by Spartan and authorized by the Commission, a television station on 
Paris Mountain as now proposed by Spartan, and a television station at the 
site of Spartan's WSPA radio tower. Following the construction of these 
three stations, it would then have been necessary for Appellants to operate 
these stations in order to take measurements at a sufficiently large number 
of locations over a sufficient period of time to establish their probative value. 

The point need not be further labored. 


IV. 

The Commission baldly asserts that its conclusion on the misrepre- 
sentation issue was based upon "substantial evidence in the record consid- 
ered as a whole" and that the Commission's "determination of course 
involved a weighing of all the evidence."' But in its brief, as in its decision, 
it still refuses to address itself to Appellants’ contentions that the Commis- 
sion improperly ignored a great mass of evidence on this issue, and instead 
it relies again solely upon selected self-serving testimony of an interested 
witness, which was discredited on the record without attempting to justify 
the Commission's refusal to consider the remaining evidence. 

The Court should particularly note that neither the Commission nor 
Spartan attempts to explain how the Commission could rationally conclude 
that the misrepresentation had not been established after it found that "the 
likelihood-was or the probabilities were that Spartan must have intended at 
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the time of its application for STA to employ Paris Mountain as its perm- 
anent transmitter location."" (Emphasis supplied) Clearly, their silence on 
this point is an implicit admission of error. 

The Commission contends that in weighing the evidence it considered 

the credibility of the witness Brown. (Comm. Br. pp. 34, 40-41) If any- 
thing is clear from the Commission's decision, including the language in 
paragraph 5 of its conclusions upon which the Commission relies (Comm. 
Br. p. 41), it is that the Commission and the Examiner deliberately refused 
to face up to the issue of credibility. And the language in its decision quoted 
in the Commission's brief contains not the slightest suggestion that the Com- 
mission or the Examiner evaluated Brown's demeanor or credibility. 

Spartan contends (Int. Br. pp. 8-11) that it could have had no con- 
ceivable motive to deceive,’> but neither it nor the Commission makes any 
effort to meet the contention that motive is not relevant. Nor does either 
one attempt to deny the plain logic of Appellants' claim that if Spartan at 
the time it applied for an STA had not "made up its mind" whether its perm- 
anent operation was to be on Paris Mountain (for which it had no authoriza- 
tion) or on Hogback Mountain, it misrepresented its intentions when it 
affirmatively represented under oath to the Commission, without reserva- 
tion or qualification, that it expected to construct the facilities on Hogback 
authorized in its outstanding permit. (App. Br. pp. 24, 34) Indeed, assum- 
ing the relevance of motive, if Spartan had advised the Commission that it 
was uncertain as to whether it would construct the permanent facilities speci- 
fied in its construction permit, but might later abandon those facilities, its 
request for STA could not conceivably be entertained since the Commission's 
rule pertaining to special temporary authority precluded the issuance of such 
an authorization in such circumstances.”© It is, therefore, plain that its 


15 tt is untrue, as Spartan claims (Int. Br. p. 11), that "Appellants have never suggested any vestige of rea- 
son or motive”, (See R. 1508) 
16 Section 1.324(a) reads as follows: 

“Special temporary authority may be granted for the operation of a station (other than a standard 
broadcast station) for a limited time, or in a manner and to an extent or for service other or beyond 
that authorized in an existing license upon proper application therefor. No such request will be con- 
sidered unless full particulars as to the purpose for which the request is made are stated and unless 
the request is received by the Commission at least 10 days previous to the date of proposed opera- 
tion. A request received within less than 10 days may be accepted upon due showing of sufficient 
reasons for the delay in submitting such request.” 

See also Pacifica Foundation, 9 R.R. 907. 
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motive for falsely representing to the Commission affirmatively that it 
expected to construct those facilities was to obtain a grant which it could 
not obtain had it disclosed the truth. In addition it is plain, upon the Com- 
mission's reasoning, that Spartan did not desire to file an application for 
permanent modification because such an application would have frustrated 
its stratagem of playing it both ways. ! 

At pp. 8-9 of its brief, Spartan improperly seis | to rely upon cryptic 
assertions made in a letter by its counsel to the Commissi ion, after the STA 
request had been filed, to the effect that its counsel conceded that an applica- 
tion for modification 'would be no more subject to protest than the request 
for STA". That letter was not placed in evidence in the hearing, and reli- 
ance thereon is, therefore, improper .”’ But in any event, that letter proves 
nothing more than that counsel believed that whatever rights Hall might have 
had to protest a modification of permit were available to him to protest the 
STA. But neither that letter nor the "documentary proof” referred to by 
Spartan (Int. Br. 10) proves, as Spartan apparently contends, that on Jan- 
uary 14, 1953, Mr. Brown could not have believed that by filing for an STA 
instead of a permanent modification, he would more readily be assured of 
a grant. Moreover, Spartan's contention erroneously assumes that Mr. 
Brown had acquainted his counsel with all the facts and had discussed the 
matter with him fully before he filed the request for STA; 8 the record and 
the Commission's decision are devoid of any evidence to such effect. 

In any event, it does not logically follow, as Spartan argues, that 
since Mr. Brown was apprised that an STA was as subject to protest as a 
modification of permit, there was no reason why it should not have applied 
for a modification of permit instead of an STA, if Spartan had in fact aban- 
doned plans to construct and operate from Hogback. For this consideration 
may well have been completely immaterial to Mr. Brown for many reasons. 
Thus, Mr. Brown may well have banked on a feeling that the Commission 


17 Nowhere in the Commission's decision is there any reference to that letter or the alleged “documentary 
proof”, referred to at p. 10 of Spartan's brief, or any findings based thereon. The Commission in its brief 
makes no reference whatsoever to it or to any other evidence allegedly indicating lack of motive. 


18 The request was not filed by counsel but by Mr. Brown directly and for acd that appears had not even 
been seen by counsel, 
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would have been more favorably disposed to authorize, over objections, a 
temporary rather than a permanent move to a location many miles away 
from Hogback Mountain and from the City of Spartanburg. The proof of this 
is found in the Commission's own decision granting the STA in which the 
Commission rejected the objections filed by relying squarely upon Spartan's 
affirmative representation that the Paris operation would be temporary and 
the Hogback Mountain facilities specified in the permit would be Spartan's 
permanent operation (App. Br. p. 29). If further motive for Spartan's 
requesting an STA rather than a permanent modification were needed, it is 
readily apparent: Unlike formal applications for modification, requests for 
STA could be made on an informal basis with only the sparsest of details; = 
it is the Commission's practice not to give public notice of the filing of such 
requests; such requests are normally treated as routine and acted on by 
staff rather than Commission action; ”° and within a relatively shorter time 
than applications for modification which require formal Commission action 
based upon full processing and recommendations by the staff; and it is the 
practice that public notice of the staff action granting such STAs is not 
usually given until several days after that action is taken. 

The remaining contentions of the Commission consist of reliance 


solely on the same selected and partial testimony which is relied on in the 


Commission's decision. 2 


19 See f.n. 16 supra. 


20 Section 0.241 (b\(8) of the Commission's Rules provides as follows: 
"(b) Requests for temporary authority: 
(8) For operation in order to provide an interim FM or TV broadcast service provided 
such requests are from FM conditional grantees or holders of FM or TV construction per- 
mits.” 


21 However, Spartan attempts to rely additionally on evidence allegedly showing the advantages of the Paris 
Mountain operation over the WSPA radio site for an interim operation which has no conceivable relevance to the 
question of whether Spartan truthfully represented that it expected to construct its permanent facilities on Hog- 
back Mountain. Mcreover, the Commission's decision makes none of the findings in these assertions, and Spar- 
tan does not relate these assertions to any such findings. The fact is that the Commission undoubtedly realized 
that such findings could not be made because that evidence was not only inconsistent with the testimony given 
by Mr. Brown and referred to in Appellants" brief (p. 14), but its lack of substance was shown by cross-examina- 
tion which brought out, among other things, admissions from Spartan's consulting engineer that there would be 
lower costs of operation with an interim operation at the WSPA radio site and that in determining the relative 
costs of a Paris Mountain vis-a-vis a WSPA radio site operation, he ignored all such costs of operation and other 
specific costs. (R. 1342, 1343-1345) It is not clear whether the Commission is claiming that “construction prob- 
lems” on Hogback required the move to Hogback” (Comm. Br. p. 33). Not only do the record citations relied 
upon fail to support any such contention, but it is impossible to see how this would support the Commission's 
position on the misrepresentation issue. Rather, it undercuts that position since there was no disclosure of "con- 
struction difficulties” in the request for STA. (R. 1398-1399) 





15 | 
Appellants, like Spartan, are unable to leave the discussion of this 
issue, without some comment anent the Intervenor's remarks at pp. 12 to 
13 of its brief. It is impossible to see the relevance of these remarks to 
any issue on this appeal, unless they are intended as an apology for the kind 
of testimony given by the witness Brown. But whatever their relevance, if 
any there be, we must brand Spartan's charges as untrue. We deny any 
ms abuse by Appellants of Commission processes in these proceedings. It is 
untrue that Appellants had no evidence showing Spartan's lack of intention 
to construct on Hogback at the time of the filing of the Protests.” We deny 
that we sought any unwarranted and unjustifiable author ization to go through 
all of Spartan's records.” We see nothing wrong in being permitted to call 
Spartan's president as a witness although it is readily understandable why 
this was distasteful to Spartan. We deny Spartan's charges of "badgering". 
And we deny Spartan's other charges suggesting impropriety in the cross- 
examination of Spartan's president. Our final comment with respect to 
Spartan's ill-conceived and ill-founded diatribe, is that we welcome the 
Court's reading of Mr. Brown's testimony in its entirety not only because 
we are confident that the Court will thereby be satisfied as to the ill-founded 
nature of Spartan's irrelevant charges but because we are equally confident 
that such a reading will more convincingly establish the merit of Appellants’ 
contentions. Vv. | 
It is incredible that the Commission should, in this case, continue 
to feign complete ignorance of the record of the past four years showing 
the virtual impossibility of survival of UHF stations which are placed in 
competition with multiple VHF stations and blatantly repudiate its own 
statements to that effect made to this Court in other cases, to Committees 


22 while the details were obviously unavailable to Appellants, its affiliation with CBS was well-known, as 
were its arrangements for purchase of the Paris Mountain property and its failure ‘to take any steps to construct on 
Hogback Mountain up to the time it requested the STA. 

23 If Intervenor had really had any sincere conviction that the issuance by the Examiner of a subpoena duces 
tecum after he had denied an earlier subpoena for lack of specificity to Spartans president, was an unwarranted 
and unjustifiable action, it would have sought review of the Examiner's action ee appealing to the Commis- 
sion. It did not do so. 

24 The Commission refused Appellants’ specific request that the Commission thke official notice, based on 

its own records and facts of general industry knowledge which plainly indicated that the entry of the new CBS- 
VHF station into the Greenville - Anderson market will vitally reduce the ability of Appellants’ two UHF sta- 
tions to survive. 
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16 
of Congress, and in other public documents. (See App. Br. pp. 43-44& 
Annex B) For, the Commission persists in urging its conclusion that 
"economic loss to Appellants' stations had not been established" by contin- 
uing to ignore significant facts of record, and other obvious facts well 
within the Commission's knowledge sought to be made of record by official 
notice, and by a distortion of such facts of record as it purported to cons ider ?° 

Appellants pointed out in their brief (p. 43) that there was no record 
support for the finding that there was a "wide distribution of UHF receivers" 
in their stations' service areas, and therefore competitive disadvantage 
with VHF stations had not been shown. The Commission in its brief has 
not attempted to justify this finding which is the chief basis relied upon in 
its decision. 

Any fair appraisal of such facts as were permitted to be introduced 
into the record of this proceeding (App. Br. 38-42) necessarily would 
logically have impelled the conclusion that serious economic loss to Appel- 
lants' stations would result from the grant, with the great likelihood, if not 
the certainty, that one or both of these stations would be compelled to cur- 
tail drastically or terminate their operations. The Commission, however, 
by ignoring such facts argues to the contrary. This is made abundantly 
clear by a comparison of the Commission's truncated recital (Comm. Br. 
pp. 27-28) of the facts of record. (See App. Br. pp. 38-42) 

Moreover, the Commission's recital of what the record does and 
does not show (Comm. Br. 28) is replete with inaccurate statements. Thus, 
it is not true that "there was no testimony by competent witnesses of what 
programs or revenue would be lost. . .". The uncontroverted testimony 
of three witnesses, admitted in evidence showed that both of Appellants' 
UHF stations would necessarily lose all their network programs and there- 
fore the revenues from the sale of such programs, and substantially all, if 
not all, revenues from the sale of local and national accounts adjacent to 
such network programs. (App. Br. pp. 38-42) It is not true that there 
was no testimony by competent witnesses with respect to "why previously 


25 The Intervenor takes refuge in the statement that “it will not reargue matters dealt with in Appellee's 
Brief” but does not say that it subscribes to the Commission's arguments. 
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lost business had been lost by WAIM-TV, or that WAIM-TV would lose any 
CBS programs it now carries." 26 But it is shown on the record, and the 
Commission actually found, that WAIM-TV previously lost business when 
it became known in advertising circles that WSPA-TV expected to operate 
from Paris Mountain. (R. 286, 289, 291-292, 425-428, 470, 709, 1545) 
The Commission in relying on the small "network" revenue of WAIM-TV 
since March 1954 not only ignores the impact on such revenue which had 
occurred by virtue of the Commission's grant to Spartan but it conveniently 
overlooks the record facts that in every week during the period March 28, 
1954, to March 27, 1955 -- WAIM-TV did in fact broadcast network com- 
mercial programs ranging in amounts from thirty minutes to five hours and 
15 minutes, and that in every week of that same period, WAIM-TV broad- 
cast network sustaining programs ranging from a minimum of one hour to 
a maximum of fourteen hours and thirty minutes. (R. 1375-137 8) Further, 
the Commission's statement is misleading for the reason that the record 
showed (App. Br. 38-39) that a substantial portion of the revenue of a 
station affiliated with a network is derived from the sale of time periods 
adjacent to network programs, both commercial and sustaining, and the 
very exhibit referred to by the Commission shows that in this period WAIM- 
TV earned substantial revenues from the sale of local and national spot 
announcements. Equally misleading is the failure of the Commission to 
point out that network affiliation agreements customarily provide, as did 
WAIM-TV's agreement, that the station will provide a number of free 
hours to the network prior to the receipt of any revenues by the station 
from the sale of network commercial programs. Accordingly, it is untrue 
that WAIM-TV received no "network revenue" during the period referred to 
unless the Commission's myopic view of "network revenue" is to be accepted. 

The Commission seeks to sustain (Comm. Br. pp. 29-30) its curtail- 
ment of questioning of Appellants’ economic consultant (whose expert quali- 


fications were never questioned) concerning the effect of entry of a VHF 


26 The Commission's contention (Comm. Br. f.n. 22) concerning Appellants’ failure to question Mr. Aker- 
berg as to whether CBS would withdraw programs from WAIM-TV is an effort to becloud the issue because it 
well knows, and the record shows, that under WAIM-TV's affiliation agreement it is the sponsor of the pro- 
gram who controls whether or not it will order the program on a particular station; and that advertisers obvious- 
ly will order the VHF station which provides wide-regional coverage in peeserancd to the UHF station which 
provides small market coverage. (R. 286-292, 470, 1332) 
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station in a market with UHF stations upon the ground that". . . other 
factors to be considered were not included in the (hypothetical) question 

." The basic question put to the economic consultant was whether a 
UHF station could retain an ABC affiliation and continue the broadcast of 
programs of that network in a situation where it competed with two VHF 
stations which were affiliated with NBC and CBS, respectively. The Com- 
mission now urges for the first time that the reason why the answer would 
have been "speculative" is that the question did not take "other factors" 
into account. But the Commission does not try to explain why these factors 
were relevant. Nor does it cite any specific authority for its position.?’ 

Finally, the Commission contends that the refusal to take official 

notice of public statements by the Commission with respect to UHF-VHF 
economic problems was not error for the reason that such statements were 
properly excluded on the grounds of hearsay. Clearly, this contention will 
not bear scrutiny. The Commission's position, in effect, is a refusal to 
recognize its own knowledge, experience and expertise. In no event can 
the claim of "hearsay" be relied upon to justify a refusal to take official 


notice of the Commission's own testimony before Congressional committees. 


Clearly, the infirmities of hearsay testimony are overcome by the reliablity 
which may reasonably be placed on official statements of the Commission 
to the Congress of the United States. Further the evidence thus rejected by 
the Commission and which it refused to consider included not only public 
statements of Commissioners, but data from the Commission's official 
records, which are in any event admissible as an exception to the hearsay 
rule. 
VI. 

The Commission and Spartan concede that the action under review 

would be void if Commissioner Mack had not, as they claim, "studied the 


27 Indeed, the weight of authority even in civil proceedings before a jury is to the contrary. Thus, Wigmore 
states: 


"For reasons of principle, then, and to some extent of policy, the natural conclusion would 
be that the questioner need not cover in his hypothesis the entire body of testimony put forward 
on that point by him or by the opponent, but may take as limited a selection as he pleases and 
obtain an opinion on that basis. Such is the orthodox doctrine as applied by most Courts.” 
(Wigmore on Evidence, 1940, Vol. I, Sec. 682(b)) 


+ Bye, 
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transcript of oral argument", but they contend that "the decision itself 
clearly indicates that Commissioner Mack studied the transcript of oral 
argument" (Comm. Br. p. 35). But the statute explicitly recognizes that, 
in an adjudicatory proceeding, the Commission shall ' "hear" ‘oral argument 
and plain common sense should indicate that reading an oral argument is 
not hearing an oral argument2® Under the Commission's logic, the Com- 
mission could summon the attorneys to make their "oral argument" solely 
in the presence of a stenographer who would transcribe it for later reading 
by the Commissioners. Clearly, the Commission's argument is one that 
would nullify the entire meaning and purpose of the provision. 

Moreover, it is specious to argue that the decision under review 
"clearly indicates that Commissioner Mack studied the transcript of oral 
argument". There is not the slightest suggestion, in the language quoted 
from the decision, that Commissioner Mack did in fact "study" the oral 
argument. The unsoundness of this contention is obvious: By the same 
token, the Commission could contend that the language relied upon means 
that Commissioner Mack and all the other Commissioners had read the 
entire transcript of the hearing. Obviously, the language quoted could not 
have been intended to mean that Commissioner Mack read either the oral 
argument or the transcript of the hearing any more than it means that all 
the other Commissioners read the entire record”® : 

The vulnerability of the Commission's contention has obviously driven 
it to the further contention that this question cannot now be raised because 
Appellants did not file a Petition for Reconsideration. This further conten- 
tion is equally without merit for the Commission in its own Brief implicitly 
admits that it did in fact "have an opportunity to pass" on ‘the question of 
the legality of such participation. For if Commissioner, Mack "studied" the 
oral argument, the Commission was fully cognizant of the legal question 
raised by Commissioner Mack's absence anor the oral argument, and ina 


28 The situation is distinguishable from Court proceedings where there is normally no similar statutory require- 
ment for hearing oral argument. 

29 The Commission carefully uses the guarded word “studied”. What it means by this is impossible to determine. 
The Commission does not say whether Commissioner Mack actually read the transcript of oral argument, read a 
digest of such transcript, or merely listened to oral accounts given by someone else summarizing the oral argu- 
ment. All of these would presumably be encompassed by the word “studied”. Yet, is it contended that any 

or all of these constitutes “hearing” oral argument? 
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very real sense the Commission passed upon the question. Indeed, the 
Commission does not suggest that Commissioner Mack's participation in 
the decision occurred unwittingly and without awareness of the question 
arising from the language of Section 409(b). That it was not is made abund- 
antly clear by the fact that on the very same day, in the very same meeting, 
the Commission decided a hearing case*° in which, as in the instant case, 
oral argument had been heard by the same six Commissioners who heard 
the oral argument in the instant case. And in that case too, Commissioner 
Mack was absent from the oral argument: : But, in the final decision in 
such other case, Commissioner Mack "abstained from voting" and the de- 
cision in that case, which was unanimous, was taken by the vote of only the 


six Commissioners who heard the oral argument-” In view of the diametric- 


ally opposite procedure that was followed in the two cases, it must be pre- 
sumed that the Commission was aware of and did in fact pass upon the ques- 
tion which the Commission now says is not presented.™ 

| The provision in Section 405 relied upon by the Commission can not 
be read in vacuo without consideration of its purpose. Clearly, Congress 
intended that a litigant should not be forced to resort to fruitless and end- 
less recourse to the Commission in situations where the Commission has 
issued a final decision with full awareness of a point of law upon which 
judicial review is sought. This is particularly true in situations such as 
the instant case in which, by the very terms of the statute, a Petition for 
Reconsideration does not stay the final action of which review is sought, 
and where as an immediate result of that action injury to the litigant and 
the public becomes imminent and therefore immediate recourse to the 
Courts becomes necessary. The Commission is urging a harsh interpreta- 
tion of Section 405 which the Court should be loath to accept in sucha 


30 Radio Order Service, Inc., F.C.C. Docket No. 1184. 
31 Radio Order Service, Inc., F.C.C. Docket No. 1184, Transcript of Oral Argument. 


32 Radio Order Service, Inc. 12 Pike & Fischer R.R. 286. It is also of significance that, since the reenactment 


in 1952 of the statutory provision involved here, it is the invariable practice that unless there is a prior consent 
by the parties, only Commissioners who heard oral argument participate in the final decision. 


33 From the fact that the vote in the Radio Order Service case was unanimous, it would seem that Commis- 
sioner Mack participated in the instant case because of the closely divided vote. (See App. Br. 47) 


at 
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situation, particularly when it is known fact that petitions for reconsidera- 
tion of a final decision remain unacted upon for many weeks and if an 
aggrieved litigant refrains from recourse to the Courts pending such action, 
he may well in the meantime be confronted with the accomplished fact. 


VIL. : 

The argument that Appellants were required under Section 405 to 
petition the Commission to correct its failure to rule upon Appellants’ 
Exceptions is completely fallacious. For, by hypothesis, Appellants’ 
exceptions were the very vehicle by which the Commission, in its final 
decision, was afforded the opportunity to pass upon the questions of fact 
and law raised upon this appeal. It is therefore palpably fallacious to con- 
tend that under Section 405 Appellants were under some burden to return 
to the Commission with an additional pleading again asking it to consider 
those exceptions which it had ignored, or to explain, as required by 
Section 8(b) of the Administrative Procedure Act, why they were without 
merit. 

Throughout their brief, Appellants pointed out the specific instances 
in which the Commission failed to make findings upon a multitude of record 
facts, or to state in its decision the reasons why it did not, (i.e., its 
rulings). These specific requested findings admittedly had previously been 
urged in Appellants’ proposed findings, exceptions and brief filed prior to 
the final decision. If that had not been the case in any instance, the Com- 
mission and Spartan would have been quick to contend in their briefs that 
that question could not properly be raised in this Court. But no such con- 
tention has been made either in connection with their argument under 
Point V of the Commission's brief, or elsewhere in their briefs** Accord- 
ingly, the Commission's suggestion at p. 30 of its brief that Appellants 
have not shown what exceptions the Commission failed to rule on, is 
obviously incorrect. | 


34 It has been pointed out above in this brief, in connection with the discussion of the many instances in 
which the Commission refused to consider evidence of record, particularly in connection with the misrepre- 
sentation and economic issues, that neither the Commission nor Spartan a in their briefs, to rely 
on any reasons for such refusal. 
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The Commission does not meet, on its merits, Appellants’ conten- 
tion with respect to Section 8(b) of the Administrative Procedure Act but 
instead it chooses to distort such contention into one that Appellants are 


merely urging that a different form of ruling on their exceptions was re- 

quired, namely, by a separate attachment listing seriatim rulings on each | 
individual exception. This is not at all the case. We readily concede that j 
that Section does not necessarily require the type of separate seriatim « 
rulings on each exception formerly used by the Commission. But this does 

not mean that the Commission may nullify the plain requirement of that 





provision by using the same boilerplate language used in every decision 

which encompasses all conceivable grounds for denial of any and all . 
exceptions, without making it reasonably clear which of the stated ground | 
or grounds are applicable to the exceptions denied. The Commission's 
brief does not show how the use of this technique in the instant case makes ; 


reasonably clear what its rulings were. The Commission's contention 
therefore must fail. 
For the foregoing reasons, the decisions and orders of the Commis- 
sion should be reversed. 
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I : 
The Commission and the Intervenor have dodged considerable portions 
of Appellants' contentions and have attempted to confuse the issues presented 
on this appeal. The Intervenor, particularly, attempts to preclude review 


1 It is to “e noted that both the Commission and the Intervenor recognize that their positions are at variance 
with this Court's opinion of September’6, 1956. Thus, with respect to the misrepresentation issue, the Com- 
mission in its final opinion of July 22, 1957 stated that "It did not wish to leave the impression that we are 
disrespectful of the Court's conclusion .... "; and the Intervenor in its brief (p. 13) attempted to assure the 
Court that it was not"... .giving grudging lip service to the opinion of this Court.” 





2 
of the question of the Commission's compliance with the Judgment and Deci- 
sion of this Court by arguing that the degradation of service questions pre- 
sented on this Appeal have been rendered completely moot. The Commission 
obviously disagrees with the Intervenor's position but timidly contends that 
judicial review of these questions is precluded for a different reason, namely 
the failure to file a petition for reconsideration despite the fact that neither 
it nor Intervenor previously saw fit to reserve the right to make such conten- 
tions. The specific contentions relied upon by the Commission in an attempt 
to preclude judicial review are separately dealt with below. It is, however, 
submitted that these contentions are, in any event, without merit since the re- 
quirement that a petition for reconsideration be filed as a condition precedent 
to judicial review is completely inapposite where the court has reversed the 
Commission and directed the Commission, pursuant to the provisions of Sec- 
tion 402 (h) of the Communications Act to give effect to the judgment of the 


Court. For in such a situation the Court itself has directed the Commission 


to reconsider its prior erroneous decision in the light of the Court's Opinion 
and the question then presented on appeal is whether the Commission's deci- 
sion on reconsideration complied with the mandate of the Court. Clearly in 

such circumstances the Appellants are not required to petition the Commis- 

sion for reconsideration. 


II 

Taking up first, Intervenor's contention that the engineering questions 
have been rendered moot, Intervenor's argument consists of a verbatim re- 
iteration of the position which it had advanced to the Commission. (See In- 
tervenor's Br., pp. 5 to 8). The full and complete answer to the Interven- 
or's contention is simply that the Commission did not adopt, nor does it now 
agree with, that position: On the contrary in rejecting that position the 
Commission purported to recognize that it was under a duty to consider 
whether or not there were any countervailing considerations to offset the 
admitted degradation and curtailment of service resulting from the Spartan 
move to Paris Mountain. Clearly, a basis for decision which was speci- 
fically presented to the Commission and not adopted by it may not be 
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advanced at this time to support the Commission's decision (See Chenery 
Corp. v. S.E.C., 318 U.S. 80). Further, the questions relating to the 
degradation and curtailment of service were specifically put in issue in 
Question No. 5 of the Questions presented herein and were stipulated to by 
all of the parties. Despite the fact that the Commission and Intervenor 
took the position that a number of the Questions presented were not properly 
before this Court, they did not take any exception to nor indicate any reser- 
vation with respect to hous No. 5 in which the engineering questions 


were squarely raised’ 


In no event, however, can it even be remotely claimed that the in- 


crease of power for WSPA-TV on Paris Mountain from 200 kw to 257 kw 
has rendered moot the questions relating to the degradation and curtailment 
of service resulting from the operation of WSPA-TV on Paris Mountain 
rather than on Hogback Mountain. Nowhere in the record before this Court 
or the Commission is there anything, other than Intervenor's counsel's 
vague argumentative claims, showing that the mere increase in power from 
200 kw to 257 kw at the same site with the same antenna at the same eleva- 
tion resulted in any significant lessening of the degradation and curtailment 
of service from Paris Mountain as compared with operation on Hogback 
Mountain with maximum height and power as originally authorized. Indeed, 
Intervenor cautiously couches its claim in language that operation with 257 
kw is "distinguishably different from 200 kw operation," (Intervenor's Br. 
p. 7) but it does not and cannot possibly claim that such an operation cures 
or meets the objections i have been raised with respect to the deteriora- 


tion and loss of service.” 


Ill , 
The Commission's assertion that Appellants attempted to mislead the 
Court with respect to the bases of the Commission's decisions on the cur- 


2 See Order of this Court dated October 10, 1957, Stipulation filed October 7, 1957, and Rule 17, sub- 
paragraph (e)(1) of the Rules of this Court. 


3 Intervenor's further atgument that Appellants did not sustain their burden of- pros is*pa tently specious: For 
the entire import of this Court's decision of September 6, 1956 in Case No. 13,231 was to the precise contrary. 
Further, Intervenor never advanced this contention to the Commission, and the Commission's decision of July 
22, 1957 was clearly premised on the assumption that Appellants had sustained their burden, 
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tailment and degradation questions is completely baseless. It is Appellants’ 
position that the clear implication of the language used by the Commission 
in its latest decision, notwithstanding this Court's opinion of September 6, 
1956 to the contrary, is that the Commission still felt that compliance with 
the Commission's minimum requirements was sufficient to justify the grant 
of the Spartan modification application for Paris Mountain, despite the re- 
sulting degradation of service because of the fact that no operation had ever 
commenced on Hogback Mountain. That conclusion was based upon the Com- 
mission's own statements in the two separate opinions under review herein. 
The Court's attention is respectfully invited to these statements of the Com- 
mission (See Appellants’ Br. pp. 32, 33) and we believe that it will be quite 
apparent that it is difficult, if not impossible, to derive any other meaning 
from that language than that stated by Appellants. Indeed, if the Commis- 
sion's quoted language is not to be construed in this way, it is impossible 
to see what other meaning it has, or what purpose it served in the opinion. 
The Commission in its brief does not tell us what is the correct meaning or 
explain the purpose of the inclusion of the language in the Opinion? 

Appellants argued that the basic finding which the Commission made 
that Spartan’s Paris Mountain operation with a CBS affiliation was necessary 
to assure its first local television service was not only without record sup- 
port but that the Commission itself explicitly admitted that there was no 
evidence of record to support such a finding? Further, Appellants contended 
that the statement made in a rule making proceeding, not in the record of 
this case, was a general ambiguous statement which on its face was not 
necessarily applicable to the instant situation and did not logically and 
reasonably support the conclusion that Spartan would not otherwise have 


4 The Commission claim that Appellants attempted to mislead the Court “By concentrating on a footnote in 
the Commission's opinion . . . to the exclusion of the textual material. . ." is literally incomprehensible 
in view of the fact that Appellants dealt specifically with every one of the other grounds upon which the Com- 
mission purported to rely. (See Appellants’ Brief, pp. 33 to 42) The charge that Appellants relied on language 
in one of the Commission's Orders out of context is unsupported by any showing of the respect in which the full 
text of that Order would have resulted in any different conclusion, The Court's attention is therefore respect- 
fully invited to the full text of that Order (R. 1872 to 1873). 


5 In its brief the Commission characterizes the prior explicit concession by the Commission in its Opinion as a 
“frank admission.” Appellants respectfully submit that this “frank admission” can only be considered a frank 
confession of error. 
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established the station on Hogback Mountain. These arguments have 
been completely ignored by the Commission. In addition, Appellants 
argued that it was highly improper for the Commission to have made 
findings predicated upon this extra-record assertion, particularly where 
the Commission had refused Appellants' request, which was properly 
made on the record of the hearing, for findings upon comparable Com- 
mission assertions pertaining to the economic conditions of the television 
industry, insofar as such conditions had a bearing on the ability of Appel- 
lants' UHF stations to survive the VHF competition of Spartan's station. 
(See Appellants' Br. pp. 34 to 36) ! 

The Commission has implicitly conceded that the record of this 
case is devoid of any support for the conclusion that Spartan would not 
have constructed a television station on Hogback Mountain. The Com- 
mission contends, however, that Appellants are precluded from raising 
the question with respect to the propriety of the Commission's reliance 
upon this extra-record assertion for the reason that Appellants were 
allegedly required to raise this question by petition to the Commission 
for rehearing. This contention is premised on the erroneous assumption 
that Appellants did not call to the Commission's attention the impropriety 
of findings not based upon the record before it. But Appellants did 
object and did present to the Commission their objections to the Com- 
mission's reliance upon such matter. Thus, when the Broadcast Bureau 
relied upon those assertions and proposed that the Commission make 
findings predicated thereon, Appellants specifically stated that they "did 
not waive" their rights to contend in further judicial proceedings that 
among other things "the findings allegedly supporting such grounds are 
without adequate support in the evidence of record." (R. 1868) The 
Commission now flatly asserts that this was not sufficient but gives no 
good reason why it was not. Significantly, the Commission fails to ex- 
plain why it considers this sufficient to preserve all of Appellants’ many 
other objections relating to the absence of evidence to support other 
Commission findings. Here again, it should be noted that the question 
with respect to this matter was expressly stated to be one of the questions 


6 ; 
on appeal (Question No. 5(c))and was stipulated to by the Commission and 


the Intervenor without reservation. It is obvious, therefore, that the 
Commission's present position is clearly unmeritorious and inappropriate. 
The Commission contends further that its reliance upon a state- 
ment made in a rule making proceeding is distinguishable from the rejec- 
tion of Appellants' request on the record that the Commission take into 
account virtually identical types of Commission assertions pertaining to 
the inability of UHF stations to survive in the face of VHF competition, 
for the reason that: 


"It was the appellants’ conclusionary claims of 
economic loss or competitive disadvantage, or 
loss by the public of the service of appellants' 
stations as a result of Spartan's grant which the 
Commission found too speculative, and not appel- 
lants' preliminary assertions of the well-recog- 
nized difficulties inherent in non-network televi- 
sion operations.'"' (Comm. Br. p. 16 f.n. 12) 


This is sheer nonsense. It is not only a distinction without a difference 
but is plainly an incorrect interpretation of the Commission's ruling 
upon Appellants’ request. This request was refused by the Examiner 
and the Commission upon the ground that it was hearsay and therefore 
was not properly the basis for any findings (S.J. 261-265, 601). How 
then can the Commission now, in good conscience, state to this Court, 
in effect that it did consider, as requested by Appellants, "the well 
recognized difficulties inherent in non-network operations" by UHF 
stations. Nowhere in its previous opinion did the Commission make any 
findings remotely suggesting that it recognized that the difficulties in- 
herent in non-network operation by Appellants' UHF stations might have 
a bearing on the ability of those stations to survive. Nor did the Com- 
mission make any finding to the effect that the specific matters which it 
had been requested to consider would not tend to show that in the instant 
situation, the grant to Spartan was likely to result in the extinction of 
Appellants' stations’ Under its theory at that time, it could not have 


6 On the contrary, the Commission made the patently untruthful finding that Appellants would not “be 
operating at a competitive disadvantage with VHF television stations, in view of the wide distribution of 
UHF receivers in the service area of each of their stations” (S.J. 613). 
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made these findings because it held that these matters were incompetent’ 
Moreover, if the Commission's rejection of Appellants’ request on the 
ground of hearsay was a valid ruling, how could the Commission consis- 
tently hold that the statements upon which it relied in the decisions under 
review were any less objectionable on the grounds of hearsay ? 

But in any event, the claimed distinction relied upon by the Com- 
mission in its brief (but not relied upon in the decision under review) is 
absurd, since if any meaning or significance is to be attached to the 
Commission's recognition of the difficulties inherent in a non-network 
operation, obviously it must be that without such an affiliation it would 
be impossible for Spartan to establish or successfully operate a televi- 
sion station on Hogback Mountain. For if this is not the Significance of 
the Commission's finding, then it necessarily follows that the matters 
officially noted by the Commission do not support its position that Spartan 
would not have erected a television station on Hogback Mountain without 
a CBS network affiliation. If Appellants proferred evidence which, in 
addition to the request for official notice included other direct evidence 
such as the testimony of its economic consultant, and uncontradicted 
testimony that WGVL would immediately cease operation, was properly 
refused on the grounds that it constituted "conclusionary claims of eco- 
nomic loss or competitive disadvantage" which were "too speculative," 
how could the Commission's finding that Spartan would not have com- 
menced operation of its high powered VHF station on Hogback Mountain, 
based upon no evidence at all, be anything but considerably more specu- 
lative? | 

It is quite clear that there was not evena scintilla of evidence to 
support the Commission's conclusion that a grant of the Spartan MP 
application was necessary to assure the establishment of a first local 
television station in Spartanburg. On the contrary, the Commission 
could more logically, if it had been disposed to consider another side of 
the matter, have taken notice of the fact that denial of the Spartan MP 
application might have made possible the operation of a UHF station in 


8 
Spartanburg itself (J. 5) in addition to the greater likelihood of continued 
operation and local service in Anderson and Greenville, by UHF stations 
WAIM-TV and WGVL, respectively. The Commission had assigned two 
UHF channels to Spartanburg, Channels 17 and 74 (J. 163). A construc- 
tion permit was issued to Sterling Telecasting Company to construct tele- 
vision Station WSCV on UHF Channel 17 in Spartanburg, S. C. Ina pro- 
test which Sterling Telecasting Company filed to the Commission's action 
granting the Spartan MP application, Sterling alleged that a grant of the 
Spartan application for Paris Mountain would preclude and disable Ster- 
ling from obtaining a network affiliation, and that without such an affilia- 
tion its UHF station would be doomed to economic failure. The Commis- 
sion, however, found these allegations concerning the inability of a UHF 
station in Spartanburg to operate without a network affiliation to be "so 


conjectural and speculative as to provide no sound basis for a finding..." 
that Sterling would thereby suffer economic injury. (Spartan Radiocast- 
ing Co., 10 Pike & Fischer, R.R. 177, 179). The Commission could 


well have taken official notice, had it been so disposed, of the fact that 
its own files disclosed that on April 14, 1954 just two weeks after the 
Commission's grant on April 30, 1954, of the Spartan modification appli- 
cation, Sterling surrendered its permit. 

The Commission contends that Appellants are precluded from con- 
tending that the Commission's findings upon the "countervailing consider- 
ations" were unsupported by the evidence of record for the reason that 
Appellants did not file any petition for rehearing of the Commission's 
Memorandum Opinion and Order of July 22, 1957. (See Comm. Br. 
pp. 17-18) It does not appear, however, that the Commission has seri- 
ously advanced this ground since, in this instance, it recognizes that 
Appellants had filed a Statement that it did not waive its rights to contend 
in further judicial proceedings that the findings urged by the Broadcast 
Bureau and Intervenor are without adequate support in the evidence of 





record (R. 1868). 

The Commission's Opinion of July 22, 1957 is devoid of any clue 
as to the evidence of record upon which it relied in support of its findings 
of "countervailing factors."' In its brief, however, it asserts that these 
findings were all supported by Exhibit E-2, which was introduced in evi- 
dence by Appellants. : 

The Commission's findings in question appear at R. 1878 and are 
summarized in Appellants’ Brief at p. 38. In essence, the Commission 
contends that Exhibit E-2 shows the extent and signal intensities of net- 
work services, and particularly CBS network service in the Piedmont 
area. But it is quite clear that Exhibit E-2 does not contain any data 
with respect to network affiliations. Further, and equally important, 
there is no other evidence referred to by the Commission in its decision 
or in its brief concerning the network affiliations of other stations at the 
time of the hearing, the extent and nature of network programs being 
carried by such stations at that time, whether such stations carried the 
programs of more than one network, or the nature and possible duration 
of the arrangements for the network programs. : 

Exhibit E-2 upon which the Commission now relies solely was 
introduced in evidence for the purpose of establishing the loss and degra- 
dation of service which would result from the operation of WSPA-TV 
from Paris Mountain as compared with Hogback Mountain and to show 
that there was greater need for additional service in the areas which 
would be served by the Hogback operation than in the area which would 
be served by the Paris Mountain operation because of the relative 
scarcity of existing services in the former area. Exhibit E-2 depicted 
only the Grade B contours of WSPA-TV operating from Hogback Mountain 


and from Paris Mountain, the Grade B contours of WAIM-TV, WGVL-TV 


ee ee 
It should be noted that the Commission's Order of April 29, 1957(R. 1837-1838) directing the parties 

to file memorandum briefs on the engineering questions involved in the Spartan MP application did not 
afford the parties any opportunity to file Reply Findings. However, Appellants, out of an abundance of 
caution and in order to avoid the possible claim that they should have gone to the additional burden of 
filing a petition for rehearing addressed to another adverse final decision, at the cost of additional delay 
and-expense, saw fit to preserve their position for purposes of appeal, by filing this statement addressed 
to the Broadcast Bureau's and Intervenor's briefs, The decision under review merely refers to the filing 
of this statement but does not discuss the objections advanced by Appellants in their statement. 
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and WFBC-TV and parts of the Grade B contours of WBTV, Charlotte; 
WLOS-TV, Asheville, and WIS-TV, Columbia. So much for the purposes 
for which Exhibit E-2 was introduced in evidence and for what it estab- 
lished. That exhibit did not purport to show network affiliations or the 
network programming being rendered by the existing stations. Accord- 
ingly, even if it were possible to determine the Grade A and City Grade 
service contours of these other stations it would still be impossible to 
support the Commission's findings, upon this record, that Intervenor's 
Paris Mountain operation would be the only means of assuring a first 
CBS network service in the areas in question. 

But in any event, in view of the fact that Exhibit E-2 depicted only 
the Grade B contours of some of the stations and parts of the Grade B 
contours of other stations in the area, it is self-evident that there is no 
support for the findings made by the Commission concerning the Grade A 
or City Grade contour of the Stations in the area. In its brief, however, 
the Commission contends that these contours can be derived from the 
Commission curves by some process of "extrapolation."' Further, it is 
contended that other findings of the Commission, i.e. , that "approxi- 
mately 45%" of the Spartan coverage area would receive a CBS network 
program for the first time and that Spartan's Paris Mountain operation 


would provide a better signal carrying CBS programming to other areas 
where its Grade A contour overlaps the Grade B contour of other CBS 


affiliates were "derived from an examination of the area shown on 
Exhibit E-2.""° 

Appellants respectfully submit that the technique utilized by the 
Commission and disclosed for the first time in its brief indisputably 
establishes Appellants' contention that its findings are unsupported by 
the evidence of record. Indeed, it now confesses that it engaged in the 
very same kind of extra-record construction of evidence as it did in its 
decision of March 9, 1956 which this Court held to be erroneous. It is 


o This latter finding is in any event a complete tautology since, even if the overlap of Spartan'’s Grade 
A contour with the Grade B contour of other CBS affiliates could be determined, this finding amounts to 
nothing more than a statement that Spartan would render a better signal in an area in which it renders a 
better signal. 
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apparent that this technique, disguised under the nomenclature of "extra- 
polation", is nothing more than an attempt to contrive some basis to sup- 
port a conclusion favorable to Spartan even though its method falls within 
the condemnation of this Court's Opinion of September 6, 1956. In its 
decision of March 9, 1956, the Commission revealed the manner in 
which it purported to arrive at the findings upon which it relied, i.e., 
the ex parte transposition of one record map upon another (S.J. 598). 
There was no way in which it could be determined how, by such transposi- 
tion the Commission could have concluded, as it did, ‘that Appellants’ 
engineer had made erroneous computations as to the extent of loss and 
degradation of service claimed. Similarly there is literally no way in 
which this Court can determine from the Commission's decision of July 
22, 1957, the specific evidence allegedly produced by "extrapolation," 
which supports the findings in question. This being so, how can the 
Commission expect this Court to be able to determine whether the evi- 
dence of record actually does support those findings 2 Since the "extra- 
polated" data has not been placed in the record through the Commission 
employee who performed the "extrapolation", and since the accuracy of 
his methods and calculations have not been tested by cross-examination 
how can it be determined whether such evidence was competent or accu- 
rate? Or, without such opportunity to Appellants for cross-examination, 
or for objection or rebuttal, how can it soundly be contended that Appel- 
lants were accorded the full and fair hearing required by law ? 

The Commission contends that Appellants' summary of the Com- 
mission's findings with respect to the other services in the areas of 
degradation distorts the actual facts as found by the Commission. The 
Commission's findings appear at R. 1878-1879 para. 9 and are summa- 
rized by Appellants in their brief at pp. 39-40. Appellants respectfully 
invite the Court's attention to the Commission's findings and Appellants' 
summary thereof for the reason that it will be readily apparent that 
Appellants did not attempt to distort these findings. Indeed, if Appellants' 


| 
- See Telenserphone Inc, v. F.C.C., 97 U.S. App, D.C. 398, 231 F. 2d 732 and cases cited at 97 
U.S. App. D.C. at and 231 F. 2d at 735, 
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summary did not accurately reflect the matters which the Commission 
intended to rely on, then the confusion arose from the strained and awk- 
ward attempt of the Commission to conjure up some basis to support its 
conclusion. More important, however, is the failure of the Commission 
to meet Appellants’ contention that the existence of the other services in 
the area is not a proper counterbalancing factor. The Commission ex- 
plicitly concedes that the possible existence of such other service is not 
an affirmative public interest consideration (Comm. Br. pp. 20-21). Its 
only attempt to meet this argument consists of its assertion that". . 
a move which deprives a substantial number of people of their only ser- 
vice would be much more Significant than a move which still leaves them 
with multiple services from other stations."" On its face this argument 
is simply a restatement of the Commission's conclusion, does not attempt 
to meet Appellants’ position, and merely is an argument that because 
people in the area will get some other service, albeit less service than 
they would otherwise get, the degradation picture is not as bad as it 
might be if such other service was not there at all. It is difficult to 
quarrel with the abstract proposition that something is better than noth- 
ing, but that is not the issue here. 

The Commission's contention that Appellants are "manifestly in 
error" in their assertion that the Commission's findings with respect to 
the decrease in the number of locations which would receive City Grade 
service from the operation on Paris Mountain was not appreciable, is 
based on a misconception of Appellants' argument. Appellants did not 
dispute that the signal intensity over Spartanburg would be reduced from 
95 dbu to 85 dbu: On the contrary Appellants accepted this finding but 
contended that the finding by the Commission that such a reduction in 


mu Thus, in its brief the Commission argues that the findings of the Commission that WBTV "....services 
this entire area ..;” was intended to refer not to the entire area but to a portion’ of the entire area, 
Similarly, it is contended that the finding that "substantially all of the area in question receives service 
from three or four stations” was intended to refer again to only part of the area. Significantly, the fourth 
station, WSOC-TV, Charlotte, N. C. was not authorized until after the close of the record in these proceed- 
ings. Accordingly, even if the Commission could validly take official notice of the grant, since there is 
no evidence conceming its height, power, location, terrain, etc. there is no way of determining its service 
area, 


i; pee 
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signal intensity was not "appreciable" was in error and that this latter 


finding fell under this Court's reversal. For this Court did explicitly 
hold that the diminution of the signal to the Spartanburg area and the 
downgrading of service to those who will continue to receive the signal 
was not in the public interest. This, the Court held to be "axiomatic." 
It was, therefore, not relevant or appropriate for the Commission again 
to use such finding to attempt to support its decision since the issue, 
under the Court's remand, is no longer whether the degradation of ser- 
vice is appreciable but whether, given the totality of such degradation, 
what basis is there in the record for finding any affirmative counter- 
balancing public interest consideration? It was Appellants' contention, 
which the Commission does not attempt to meet, that the finding that the 
reduction in signal intensity was not appreciable was merely another way 
of reiterating the previous erroneous Commission contention that no 
harmful degradation of service had been shown to result from the Paris 
Mountain grant. i 


IV 

Appellants urged, in part, that the Commission's decision on the 
misrepresentation issue was an outright repudiation of this Court's 
Opinion and an adamant refusal to accept that Opinion as the law of this 
case and that the Commission made no findings supportable by the 
record. Thus, this Court held that the Commission's own findings indi- 
cated that Spartan was guilty of misrepresentation and its misrepresenta- 
tion". . .was calculated, deliberate and not insignificant. . ." The 
Commission, however, based its instant decision on the fantastic premise 
that". . . it is difficult to extract from the Court's opinion that Spartan 
engaged in willful deception, misrepresentation or concealment," and 
then proceeded to find, without reference to any record evidence what- 
soever, that the misrepresentation was not "willful" or made with a 
"willingness to deceive." The Commission now blithely states that it 
does not care to explain to the Court its theory, if it has one, as to how 
a misrepresentation held by this Court to be "calculated, deliberate and 
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not insignificant," can be not "serious", or not 'willful'', since these are 
distinctions of ''semantics."" This is, of course, true, if the Commission 
believes, as it apparently did, that this Court's pronouncement was mere- 
ly an academic exercise in words and language. Appellants, however, 
had presumed to believe that this Court's characterization of the misrep- 
resentation, upon the basis of the Commission's own previous factual 


findings, had a somewhat more practical and realistic significance, and 


that the Court itself would have something more than an academic inter- 
est in learning in this Appeal whether the Commission's decision under 
review was consistent with the Court's September 6, 1956 Opinion of 
reversal. Being unable to obtain any inkling from a reading of the Com- 
mission's brief as to whether the Commission contends, semantics-wise 
or otherwise, that the findings in question are or are not consistent with 
the Court's Opinion, we feel warranted in now contending that the Com- 
mission confesses error. 

Without attempting in any way to show that its findings of absence 
of "wilfulness" or "willingness to deceive" are supportable by any exist- 
ing evidence of record which may not have been noted by the Commission 
previously , the Commission proceeds to make the argument that Appel- 
lants have a burden of establishing that the instant situation is indistin- 
guishable from a number of past decisions in which the Commission had 
found willful misrepresentation disqualifying the guilty party. We find it 
difficult to believe that this argument is made seriously. It was not made 
by the Commission in the decision under review. And, while not saying 
so directly, the Commission is in effect interpreting this Court's Opinion 
as holding that the Appellants had failed to meet their burden of proving 
that Intervenor's misrepresentation was willful and serious, which is the 
very opposite of what this Court did hold. 

In an effort to justify the claimed distinction between the instant 
situation and the past cases in which disqualification was found, the 
Commission now reiterates in somewhat different form the argument 
that the instant situation differs from such past cases in certain crucial 





15 : 
respects. In those cases, the Commission says, the critical factors 


were that the party involved was (a) under a specific obligation to provide 
specified information and provided such information in false form; or (b) 
provided such false information in response to specific inquiries;and 
(c) wilfully supplied false information in answer to such inquiries. 

Let us consider these factors in their turn in relation to the instant 
case. In the first place, assuming it to be material”’whether Intervenor 
provided the false information voluntarily or pursuant to a "specific obli- 
gation,"’ there can be no doubt whatsoever that under Section 1.324 of 
the Commission's Rules (now Section 1.331) Intervenor was specifically 
obligated, in applying for the Paris Mountain STA, to provide the Com- 
mission with "full particulars as to the purpose for which the request is 
made."" These particulars, as the rule itself indicates, must show that 
the purpose of the authorization is a temporary one, and as Appellants 
have pointed out in their brief, the Commission has squarely held that m 
STA cannot be issued if its purpose is other than temporary but is to be 
of an indefinite duration. (Pacifica Foundation, 9 Pike & Fischer R.R. 
907) Thus Spartan's request for STA would have been fatally defective 
if it had not expressly stated to the Commission that its purpose was for 
a temporary operation, pending construction of the facilities on Hogback 
Mountain for which it had received a permit obligating it to commence 
construction within 60 days and complete construction within eight months. 

It is apparent also that even the alternative factor was present in 
the instant situation. For even if the various charges repeatedly made 


11 jt should be immediately obvious that this theory is diametrically opposite to this Court's opinion of 
September 6, 1956, in which the Court stated: 


“Spartan's misrepresentation to the Commission cannot be considered nugatory on any theory 
that the Commission would have acted similarly even if the truth had been revealed*, ‘The 
fact of concealment may be more significant than the facts concealed, The willingness to 
deceive a regulatory body may be disclosed by immaterial and useless deceptions as well as 
by material and persuasive ones. We do not think it is an answer to say that the deceptions 
was unnecessary and served no purpose.* Federal Communications Comm'n. v. WOKO, 
329US.. 223, 227 (1946). Nor would it matter if $ partan‘s lack of candor were intended 
to deceive the Columbia Broadcasting System rather than the Commission. In the WOKO 
case as well, ‘the purpose of the concealment was to prevent the facts from becoming __ 


known to Pickard's Columbia colleagues. Id. at 225-26. : 


* “The Commission said the issue was whether "Spartan obtained: from the 
Commission an STA upon the basis of misrepresentations of fact.’ ” 


12 See foomote 11 supra. 
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by Appellants and others that Intervenor had no definite intention to con- 
struct the Hogback Mountain facilities are not to be considered a specific 
inquiry with respect to Intervenor's intentions in this matter, requiring 
a truthful answer, the Commission's Opinion of February 2, 1954 (J.8-9) 


which asserted that it was Intervenor's fixed intention to construct such 


facilities as its permanent facilities, was certainly of this nature. Since 
Spartan knew that the Commission's assumption was erroneous, (because 
Spartan had "not yet made up its mind" whether to build on Hogback) 
Spartan should immediately have so advised the Commission if it really 
had had no desire to conceal or deceive. 

| The third factor, the factor of wilfulness, is erroneously assumed 
by the Commission to be absent, notwithstanding the facts which must 
now stand completely admitted in view of the Commission's own previous 
factual findings which this Court has held constituted a calculated, delib- 
erate and not insignificant misrepresentation, particularly since the 
Commission, either in the instant decision or in its brief, &:.s been un- 
able to point out from this record any evidence negating wilfulness. 

The Commission's claim that the instant case is "quantitatively" 
and "qualitatively" distinguishable from the past cases in which disquali- 
fication was found is in any event not supported either by its own argu- 
ment or by the Commission's decision itself since, as has been pointed 
out, the Commission has erroneously assumed the absence of "wilful- 
ness" or a "willingness to deceive''". Consequently, the Commission's 
position is reduced to the completely unsupportable contention that one 
-who wilfully misrepresents and deceives the Commission but does so 
only on less than x number of occasions, is presumed to be worthy of 
reliance in the future even without any demonstration that he will not do 
likewise in the future. As we have said, this reduces the entire statu- 
tory standard pertaining to character qualifications of licensees to a 
complete nullity and must necessarily be held erroneous as a matter of 
law. 

The Commission's argument that the instant case is distinguishable 
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from past cases is at best a negative argument which does not meet the 
Commission's affirmative obligation to support its conclusion that Spar- 
tan is worthy "of the reliance which the Commission necessarily places 
upon its licensees" by appropriate findings * As we have pointed out at 
length in our main brief, there is not a single such finding in the decision 
under review, and neither the Commission nor Intervenor claims that 


there are any. 


The Commission and the Intervenor contended that it was within 


the permissible area of Commission discretion to conclude that since 
Spartan's misrepresentation allegedly consisted only of a failure to make 
a full disclosure concerning a mental reservation or doubts which its 
President had concerning a permanent site for its operations at the time 
it sought the Paris Mountain STA, this kind of misrepresentation was 
qualitatively not as serious as one involving some other undescribed type 
of misrepresentation, presumably an outright false assertion in sO many 
words, that Spartan had a fixed determination to build the Hogback Moun- 
tain facilities. | 

In making this "qualitative" distinction, the sclaahd appears 
to be forgetful of its claimed distaste for "semantics." We fail to see 
the difference, as indeed this Court could not, when it stated: 


"On the basis of those findings, only one conclusion 
is possible -- that Spartan concealed from the Com- 
mission and, by clear implication, misrepresented 
material facts concerning its proposal. The Com- 
mission's contrary conclusion is grounded upon a 
mistaken concept that there is no duty to disclose 

to the Commission any facet of a proposal as to 
which there may be a mental reservation, no matter 
how far advanced the proposal or rudimentary the 
reservation. There are no findings that Spartan 
was frank in its dealings with the Commission, and 
if there were such findings, they would be sitogethen 
unsupported by the evidence." 


13 The Commission and Intervenor have again argued, without meeting Appellants' contentions to the 

contrary, that the instant case comes within the Commission's ruling in Big State Broadcasting Corp., 
.8 Pike & Fischer R.R. 161, Appellants respectfully refer the Court to their discussion of the inapplica- 
bility of that case. The Commission ‘s general assertion that, in that case, the record as a whole had 


not warranted a finding of disqualification can hardly be the subject of quarrel but by making this assertion, 
the Commission has hardly established that in the instant case the same was true. 
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It is plain nonsense to say that since Intervenor merely failed to 
disclose its indecisive frame of mind as to the temporariness or per- 
manency of the Paris Mountain operation or as to its intentions to con- 
struct the Hogback Mountain facilities, it committed nothing serious. 

If the Commission means that this is not as serious as if Spartan had had 
a fixed determination to abandon Hogback, which is what it said in effect 
in its previous decision, it runs squarely afoul of the language of this 
Court's Opinion to the effect that Appellants’ burden was not so heavy as 
to require proof that Intervenor "had definitely decided to abandon Hog- 
back as the site of its permanent facilities." If it means that this con- 
duct was not serious because it was allegedly a mere non-disclosure as 
distinguished from affirmative misrepresentation, it is clearly mistaken 
as a plain matter of fact. Spartan's culpable conduct consisted of an 


affirmative and unqualified representation to the Commission, and upon 


which the Commission expressly relied, (as it had to in order to grant 
the STA), that it would construct its permanent facilities on Hogback 
Mountain when it had no fixed intention to do so and was doubtful as to 
whether it would do so. And insofar as the gravity of such a misrepre- 
sentation is concerned, the Commission by-passed significant facts, 

set forth in the Appeilants' main brief, which have again been completely 
ignored by the Commission and the Intervenor in their briefs. If there 
was any single fact which indicated the far greater gravity of the mis- 
representation in the instant case than in any other past case which the 
Commission can cite, it is the fact that after the Commission had pub- © 
licly announced its reliance of Spartan's assurance that it had a fixed 
intention to construct its permanent facilities on Hogback Mountain, 
Intervenor being fully aware that it then had no such fixed intention, 
stood by for years without attempting to correct the Commission's mis- 
apprehension. How, then, can it be soundly argued that "qualitatively" 
the misrepresentation was not as serious as in past cases. Or, for 

that matter, why in these circumstances is not.Spartan's conduct "quan- 
titatively" just as serious (if not more serious) as such other cases in 
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view of Intervenor's persistent failure after it was presented with in- 


numerable opportunities to correct the Commission's misapprehension 
of its intentions upon the rota occasions that Appellant reiterated the 
misrepresentation charge. * 

One may fairly suppose that applying its "quantitative" test, the 
Commission would have found Spartan disqualified, if on each such 
occasion instead of remaining silent, it had affirmatively repeated the 
assertion that at the time it requested the STA it intended to construct 
the Hogback Mountain facilities. It is impossible to see how there could 
be any logical difference in the result simply because Spartan remained 
Silent in the face of its ake iain that the Commission had relied upon 
the initial misrepresentation. 


V 

It is argued, principally by Intervenor, that Appellants’ position 
is one requiring this Court to exceed the permissible limits of judicial 
review by urging that its decision of September 6, 1956 directed the 
Commission to decide the questions remanded only in a manner adverse 
to Intervenor. An examination of Appellants' brief, however, will 
readily show that this is not at all the case. Itis Appellants’ position 
that in order for the Commission to justify its grant to Spartan, the 
Commission was required to come forward with some factual basis, 
predicated upon evidence of record, to support a conclusion that there 
were sound countervailing considerations and a reasonably informed 
conclusion that, notwithstanding its past record, Spartan was worthy of 
the reliance which the Commission places upon licensees. The Commis- 


14 These charges were made on Feb, 16, 1954, (J. 40-41), Feb, 17, 1954, 0. 60-65), April 26, 1954 
(J. 119-121, 123-126). 


15 Intervenor suggests that Spartan could not have known,, before this Court's: decision, that it should have 

stated to the Commission that it wanted a temporary operation on Paris Mountain until it could make up 

its mind whether to build its permanent operation on Paris Mountain or Hogback. This claim cannot with- 

stand scrutiny, Aside from the fact that the Commission did not see fit to rest its decision upon such 
ground, Intervenor's contention completely ignores the fact that the Commission, long before this Court's 

decision, had unequivocally stated that Spartan had “expressly represented that it desires to so operate 
*pending construction of the facilities authorized by the construction permit." (J. 8-9) If Spartan had 

been innocent of wrongdoing in failing to disclose its actual intentions, it should have been quite ready 

to correct the Commission's understanding of the matter reasonably soon giant the Commission made such 

statement, 
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sion, however, has been unable to come up with any such facts and 
therefore its new decision cannot withstand judicial scrutiny. What the 
Commission and the Intervenor have failed or refuse to recognize is that 
this Court, in its judgment decided to give the Commission a further 
opportunity to find, it if could, any supportable basis in the record for 
sustaining the result it had reached. It did not command, as the Com- 
mission and Intervenor are really assuming, that the Commission must 
reach the same result if that result could not legally be supported upon 
the record before the Commission. Nor did it command that the Com- 
mission should fabricate extra-legal or other flimsy reasons to support 
that result, treat the Court's Opinion as not meaning what it plainly said 
in simple English language, or assume that the Commission was privi- 
leged to disagree with any statement not to its liking, made by the Court 
therein. If the Commission or Intervenor had had any reservations as 
to the soundness or correctness of all or any part of that opinion, the 
way was open to either or both of them, by petition for rehearing or peti- 
tion for certiorari to the Supreme Court, to seek correction. 

The Intervenor's argument at pages 4-5 of its brief is no more 
than a transparent disguise for a disgruntled but erroneous contention 
that the Court's decision of September 6, 1956, if given its plain meaning, 
exceeded the permissible limits of judicial review and it therefore be- 
lieves that the Commission was at liberty to give that decision a different 
meaning. The Intervenor, of course, has miscalculated, by about six- 
teen months, the proper time for making such contention. It is, of 
course, convenient but hardly responsive or illuminating to dodge the 
question of the plain meaning of the Court's language by assertions that 
it would be "profitless" and 'flyspecking analysis" for the Intervenor to 
address itself to that language. We will readily agree that it would be 
"“profitless" to Intervenor to try to show wherein Appellants have not 
given that opinion its plain meaning. It goes without saying that since 


Intervenor chooses to say nothing on this question, there is nothing 
which requires further answer by Appellants. 
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In sum, Appellants’ position is not as stated by the Commission 
and Intervenor but is simply that the Commission, having unsuccessfully 
explored and exhausted every possibility for finding a proper record basis 
to support the grant to Spartan, after it has been given the benefit of every 
opportunity to do so, could only have reached the conclusion that Spartan 
must be found disqualified. 


VI 

Intervenor advances the astounding contention that the issues in the - 
protest proceeding in this case did not give the Intervenor any opportunity 
to meet the questions remanded by this Court's decision of September 6, 
1956 (Intervenor's Br. p. 14). : 

Intervenor leaves in obscurity the connection this contention has to 
the questions presented by this appeal /® It is, however, an outright ad- 
mission that Appellants are 100% correct in their contentions that the 
Commission's findings in the decision under review are totally devoid of 
record support. But the Intervenor can hardly, at this late date, urge to 
this Court that it has not had a fair opportunity to submit any evidence of 
"countervailing factors" on the degradation of service issue, or any evi- 
dence showing mitigating or extenuating circumstances or fitness to be a 
licensee notwithstanding its past misconduct. The issues upon which 
Appellants' protest were designated for hearing afforded the Intervenor 
every opportunity to submit any evidence of countervailing considerations 
or indicating penitence for its "calculated, deliberate and not insignificant 
misrepresentation.'"' And the door was never closed to Spartan through- 
out the lengthy proceedings before the Commission, to petition the Com- 
mission for enlargement or clarification of the issues if it had been sin- 
cerely of the belief that the existing issues precluded such evidence and 
if it had any evidence of this nature to offer. Nor did the Intervenor, 
following this Court's decision of September 6, 1956 suggest to this Court, 
"IS hts question 4s certatiily. nat: properly before this Court since Intervenor did not advance this contention 


to the Commission, but on the contrary contended that the engineering issues were moot: (See R. 1861 to 
1865.) Nor did Intervenor raise this as one of the questions presented on this Appeal. 
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by petition for rehearing or otherwise, that it would not be able, in the 
posture of the case at that time, to present evidence to the Commission 
which might enable the Commission to sustain the grant. Nor did it 
make any such suggestion to the Commission following the Court's re- 
mand. 


Vil 

The Commission contends that the question whether the Commis- 
sion abused its discretion in authorizing the continued operation by Spar- 
tan on Hogback Mountain following this Court's Opinion in Case No. 
13,231 is not properly before this Court.’ The Commission concedes 
that it did not consider the likelihood of Appellants' eventual success on 
the merits and the probability that the grant of the Spartan MP would 
ultimately have to be set aside. It asserts, however, that Appellants 
did not raise this question before the Commission and that in view of the 
requirements of Section 405 of the Communications Act, Appellants are 
precluded from raising the point on appeal. However, Appellants did 
in fact urge this ground as a factor which the Commission was required 
to consider in determining whether to continue Spartan's authorization 
for Paris Mountain. Thus in their Petition filed with the Commission 
December 21, 1956, in which Appellants contended that the Commission 
was legally required to order the immediate suspension of Spartan's 
authorization for Paris Mountain, Appellants relied principally on the 
fact that in reversing the Commission, this Court's decision of Septem- 
ber 6, 1956 squarely held that the Commission had committed error on 
the two basic issues presented in the case (R. 1799-1809). In their 
Reply to the Answer of Spartan, Appellants specifically contended that 
even if it were assumed arguendo that the Commission has discretionary 


17 The Commission also claims that the question of the Commission's authority to continue this operation 
is res judicata in view of the Orders of this Court dated June 4, 1957, denying Appellants’ request for an 
Order directing the Commission to comply with the Judgement of this Court of September 6, 1956, and 
the Order of this Court dated July 25, 1957 denying Appellants’ Petition for Reconsideration. Neverthe- 
less, for the reason previously pointed out by Appellants, it is not at all clear whether the Court's Orders 
were intended to dispose of the merits of the matters raised in that Petition. (See Appellants’ Br. p. 44 
f.n. 12.) Moreover, it does not follow that this Court's denial of Appellants’ Petition for Reconsideration 
was necessarily dispositive of the merits since it may well be that the Court was of the view that that 
question would be reviewable in this Appeal. 
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authority to permit Spartan's station to remain on the air at the Paris 
Mountain location, no basis has been advanced which would warrant an 
affirmative finding that the public interest requires such operation.’® 
(R. 1824-1829) There is therefore no merit in the Commission's posi- 
tion. : 

The Commission contends, however, that Appellants’ contention 
is, in any event, "without significance" for the reason that Spartan's 
operation had become an existing service. The Commission is therefore, 
in effect, contending erroneously, that that portion of Section 309 (c) per- 
taining to existing service is applicable and therefore it is not required 
to consider any other matters. But that portion of Section 309 (c) can- 
not be applicable for the reason that Spartan's operation was not an 
existing service at the time the grant in question was made. Under the 
Commission's theory, the statutory requirement is rendered completely 
nugatory, since in every case where a permittee of a questionable grant 
has succeeded in getting on the air it would continue in operation regard- 
less of any public interest considerations to the contrary. It is to be 
remembered that the Commission chose to allow the operation at Paris 
Mountain to commence in the face of this Court's caveat when it denied 
Appellants’ last request for a stay, that Appellants had made "a very 
strong case" on the merits and its direction that the Appeal be heard on 


9 The Commission therefore, can hardly be permit- 


an expedited basis. 
ted to bootstrap itself into a position which would foreclose consideration 
of any other matters than the bare fact that Spartan had commenced 
operation. 

The Commission's remaining arguments consist, in large part, of 
a reiteration of the Commission's decision of June 14, 1957. Appellants 
contended that in determining whether to suspend the Paris Mountain 


authorization the Commission was legally required but nevertheless 


18 See also Appellants’ Petition for Reconsideration (R. 1839-1840). 


19 See Orders of this Court in Case No. 13,231, dated April 16, 1956 and April 24, 1956. 
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refused to consider other factors indicating that the effectiveness of the 
grant should be suspended. (See Appellants' Br. pp. 46-48) Since the 
Commission has cavalierly dismissed Appellants’ contentions with the 
statement that such". . . matters raised by the Appellants in their 
present brief have all been considered by the Commission. . ." there 
is no need to do more than to refer the Court to Appellants’ main brief 
which we believe sufficiently establishes the erroneousness of the Com- 
mission's position. 

Respectfully submitted, 


BENEDICT P. COTTONE 
ARTHUR SCHEINER 


1820 Jefferson Place, N.W. 
Washington 6, D. C. 


Of Counsel: 


Cottone & Scheiner 
1820 Jefferson Place, N.W. 
Washington 6, D. C. 


Ben C. Fisher 

Fisher, Wayland, Duvall & Southmayd 
703 Perpetual Building 

Washington 4, D. C. 


February 10, 1958 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13, 231 


WILTON E. HALL, 
GREENVILLE TELEVISION COMPANY, 


Appellants 
Vv. 


FEDERAL COMMUNICATIONS COMMBSION, 
Appellee 
SPARTAN RADIOCASTING COMPANY, 


Intervenor 


ON APPEAL FROM ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


OPPOSITION TO "PETITION FOR REHEARING" 


Wilton E. Hall and Greenville Television Company, Appellants in 
the above-entitled case, hereby oppose the "Petition for Rehearing" filed 
September 20, 1956 by the Federal Communications Commission. In 
support of this Opposition, the following is shown: 


1. This case involves the joint appeal by Wilton E. Hall and Green- 
ville Television Company from (a) a Decision and Order of the Federal 
Communications Commission released March 9, 1956 affirming and 


making effective immediately a grant of an application of Spartan Radio- 


casting Company for modification of construction permit for Station 
WSPA-TV on Channel 7 assigned to Spartanburg, South Carolina and 
denying Appellants’ protests to the said grant; and (b) the action of the 
Commission on April 30, 1954 granting said modification of permit. 
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2. The questions presented in this case squarely raised for this 
Court's determination whether the Commission's Decisions and actions 
of March 9, 1956 and of April 30, 1954 are arbitrary, capricious, an 
abuse of discretion and otherwise not in accordance with law; in excess 
of the Commission's statutory authority and limitations and short of 
statutory right; without observance of procedure required by law; and 
unsupported by substantial evidence, within the meaning of Section 10 
(e) of the Administrative Procedure Act. | 


3. Upon its review of the merits of the questions presented, this 
Court determined that the Commission's Order of April 30, 1954 granting 
the Intervenor a modification permit, and its Order of March 9, 1956 
affirming that grant should be set aside. : 


4. The Commission does not now purport to seek rehearing of the 
Court's basic determinations: It contends, however, despite the fact 
that this Court upon its review of the merits of the questions presented, 
concluded that Appellants had fully sustained their pos ition and that the 
Commission's Decision was therefore illegal, that this Court nevertheless 
should delete from its Opinion, the Order setting aside the Commission's 
Order of April 30, 1954 granting Spartan a modification permit. 


5. Appellee's Petition for Rehearing is based upon aa unstated, 
but incorrect, premise that the validity of the Commission's Order of 
April 30, 1954 granting the Spartan modification application was not in- 
volved in the appeal and upon the expressed, but incorrect, premise that 
the Court's Decision did not purport to deal with the validity of such 
grant. It is clear, however, that this position is completely untenable 
in the light of the prior proceedings herein and the Decision of the Court 
in this case. i 


6. In Greenville Television Company v. F. C.C. and Wilton E. 
Hall v. F.C.C., 95 U.S. App. D.C. 314, 221 F.2d 870, Appellants 


sought review of the Commission's grant to Spartan on April 30, 1954 
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of the modification application involved herein and the denial of Appel- 
lants' protests to that grant. The question presented in that appeal was 
not the validity of the grant in the light of facts of record showing whether 
the grant should have been made, but rather whether the Commission had 
illegally denied Protestants an opportunity to show such facts. The Court 
held that the refusal of the Commission to hold a hearing to determine 
whether the grant of the Spartan modification application should have 
been made was error. The Court specifically pointed out, however, 

that ''We do not review the grant to Spartan, since the Commission 

will of course reconsider the grant in the light of the record as supple- 


mented at the hearing." 


7. Thereafter, a hearing was held upon the issues designated in 
Appellants' protests which were designed to adduce facts showing whether 
or not the grant of the modification application to Spartan should have been 
made. The ultimate issue (Issue No. 9) was "to determine whether in 
the light of the facts adduced upon the foregoing issues, public interest, 
convenience and necessity would be served by a grant of said application." 


8. On March 9, 1956 after hearing the Commission affirmed its 
action of April 30, 1954 granting the modification permit. Upon its re- 
view the Court explicitly stated that "If it appears, upon the hearing held 
under Section 309 (c), that the earlier ex parte grant was improvident, 
because it would not serve the public interest, the permit should be can- 
celled." (slip opinion, p. 3) In the application of that standard the Court 
concluded in the light of the record as supplemented at a hearing that the 
grant was improper for the reason that the facts of record reflected in 


the Commission's own Decision could not reasonably or properly lead 


to the required statutory determination that public interest, convenience 
or necessity would be served by the grant. The Court stated that, if 

the Appellants' evidence is acceptable, (as it held it was) there would 

be a substantial dimunition, indeed elimination, of service to some areas 
and persons; "That such a curtailment of service is not in the public 
interest is axiomatic" (slip opinion, pp. 4-5). The Court concluded that 
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"If the Commission has found the facts as stated, appellants are entitled 
to a reversal" (slip opinion, p. 7); and that the rejection by the Commis- 
sion of appellants' evidence based on the Commission's propagation curves 
was "arbitrary and capricious." (slip opinion, p. 12) So also in the 

case of the misrepresentation issue, the Court concluded that upon the 
facts of record "Spartan's misrepresentation was calculated, deliberate 
and not insignificant . . .", and that upon such facts the required statutory 
determination that Spartan was qualified could not reasonably be made, 
and indeed that such facts, without more, logically required a contrary 
determination. (slip opinion, p. 16). With respect to both the engineer- 
ing and misrepresentation issue, the Court also clearly concluded that 

no contrary facts which would support the required statutory determina- 
tion that the grant would serve public interest were found by the Commis- 
sion. Accordingly, upon the Court's express reasoning, it logically 
followed, as this Court ordered, that the grant of the modification appli- 
cation must be set aside. : 


9. By ignoring or failing to recognize the foregoing rationale in 
the Court's Decision, the Commission's Petition, in the guise of a re- 
quest for modification of the Court's Decision, is in effect a request for 
reconsideration of the basic thrust, premises and reasoning of the Court's 
Decision. To do what it requests would result in serious inconsistency 
between what the Court held and what it ordered. We, respectfully, sub- 
mit that such an effort should not be tolerated. | 
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WHEREFORE, it is respectfully requested that the Petition for 
Rehearing filed September 20, 1956 by the Appellee, Federal Communi- 


cations Commission, be denied. 


Respectfully submitted, 


BENEDICT P. COTTONE 


1820 Jefferson Place, N.W. 
Washington 6, D.C. 


ARTHUR SCHEINER 


1820 Jefferson Place, N.W. 
Washington 6, D.C. 


Attorneys for Appellants 


Of Counsel: 


COTTONE & SCHEINER 
1820 Jefferson Place, N.W. 
_ Washington 6, D.C. 


BEN C. FISHER 

Fisher, Wayland, Duvall & Southmayd 
703 Perpetual Building 

Washington 4, D.C. 


October 1, 1956 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,231 
WILTON E. HALL, 
GREENVILLE TELEVISION COMPANY, Appellants 
Vv. : 
FEDERAL COMMUNICATIONS COMMISSION, Appellee 
SPARTAN RADIOCASTING COMPANY, Intervenor 


ON APPEAL FROM ORDERS 
OF THE FEDERAL COMMUNICATIONS COMMISSION 


PETITION FOR REHEARING 


The Federal Communications Commission, appellee in the 
above-entitled case, hereby petitions the Court for rehear- 
ing. In its opinions of September 6, 1956, this Court 
reversed a Commission decision reached after a hearing held 
under Section 309(c) of the Communications Act. in which the 
Commission affirmed a grant of a modification of construc-— 
tion permit previously made without hearing. ‘The Court 
decided that the Commission committed error in its decision 
in rejecting certain television propagation curves as 


evidence of service and in concluding that intervenor was 


not guilty of misrepresentation. Rehearing is not sought 





~~ : 

1/ 
with respect to the Court's basic determinations, The 
Commission does seek rehearing to modify the Court opinion 
by deleting from the first paragraph of the “Conclusion” 
(slip opinion, p. 16) the words which state that the 
Commission order of April 30, 1954, granting the intervenor 
a modification permit, is set aside. 

The reason for this request is as follows: 

As we understand the Court's opinion, it held that 
absent a protest, the ex parte determination of public 
interest made by the Commission in its original grant of 
a modification of construction permit did support the grant, 
but that this determination is not conclusive in view of 
the fact that the hearing under Section 309(c) may show that 
a grant is not in fact in the public interest. Further, 
this Court held that the Commission erred in two respects 
in deciding, after hearing, that its previous grant of 
April 30, 1954, should be affirmed. However, the Court did 
not hold that the Commission could not, upon further con- 
sideration free from the errors set forth by this Court, 
properly find that the original grant should be affirmed. 
On the contrary, the Court's opinion remands the case to 
the Commission for further consideration of this question, 

_T/7 It should perhaps be noted that the Commission has 
reached no determination on the question of whether it 
should seek to file a petition for certiorari, and that 
the failure to ask for rehearing on any other points in 


the case is not intended to indicate that certiorari 
Wiil not be sought. 


“a: 
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Therefore, since the matter would still be open for 
Commission consideration after remand, we believe that the 
case should be in essentially the same eet nels as it was 
before the Commission reached its decision after hearing 
which was appealed to this Court. For that reason, we 
believe that the Commission order of April 30, 1954, making 
the modification grant without hearing should not be set 
aside. The Commission must now again consider, in accord- 
ance with the legal principles enunciated by this Court, 
the question of whether to affirm that order, and it is 
neither necessary nor, in our view, proper to set aside 
the first order. For, with the case in its present 
posture, no determination has been reached ae to Wheeher 
that order should or should not be set aside. 

For the foregoing, it is respectfully requested that 
this Court*s opinion be modified by jaiaving she language 
which sets aside the Commission's order of Apri 30, 1954, 

Respectfully submitted, 


WARREN E. BAKER, 
General Counsel, 


J. SMITH HENLEY, 
Associate General 
Counsel, 


RICHARD A, SOLOMON, 
Assistant General 
Counsel, 


DANIEL R. OHLBAUM, 
Counsel, 


JOHN J. O'MALLEY, zk. 
Counsel 


Federal Communications tected 
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I, J. Smith Henley, hereby certify that the foregoing 
petition for rehearing is presented in good faith and not 


for delay. 


J. SMITH HENLEY 


September 20, 1956, 
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